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Court of Appeals of the District of Columbia. 


Percy L. Conklin, Appellant, 
vs. 

Franklin K. Lane, Secretary of the Interior. 


a Supreme Court of the District of Columbia. 

Tn Equity. No. 34836. 

Percy L. Conklin, Plaintiff, 
vs. 

Franklin K. Lane, Secretary of the Interior, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill. 

Filed December 29, 1916. 

In the Supreme Court of the District of Columbia. 

In Equity. 34836. 

Percy L. Conklin, Plaintiff, 
vs. 

Franklin K. Lane, Secretary of the Interior, Defendant. 

Now comes plaintiff and for cause of action, respectfully repre¬ 
sents : 

1. That he is a citizen of the United States and a resident of the 
State of Colorado. 

2. That the defendant is a citizen of the United States tempo¬ 
rarily residing in the District of Columbia, holding the office of Sec¬ 
retary of the Interior and is sued as such. 

1—3228a 
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3. That on February ID, 1916, plaintiff, as assignee of the heirs of 
Fred Douglas Miller, hereinafter further referred to, tiled application 
to enter, under the provisions of Section 2307 of the Revised Statutes 
of the United States, certain lands at Sterling, Colorado, land dis¬ 
trict described as the S. VL», S. W. Vi, Sec. 23, 10 N., 51 W., 6th P. M., 
containing 80 acres. 

4. That said application was made under, in accordance with, and 
in full compliance of, the rules, regulations, decisions, and practices 
of the Department of the Interior governing such and like cases. 

5. That said application was accompanied with evidence of ap¬ 
plicant’s title to the right claimed by him in accordance with the 
rules, regulations, decisions, and practices then on the 19th day of 

February, 1916, in full force and effect. 

2 6. That the records of the Department of the Interior, here¬ 

inafter further referred to as records, show that John W. 
Miller, during his lifetime made a homestead entry in the State 
of Kansas on April 26, 1866, for 81.40 acres described as the \\ . Vi 
N. W. Vi, Sec. 4, 24 S., 21 E. 

7. That the records show that said John W. Miller served as a 
soldier of the United States in Co. A, 44th Mo. Yol. Inf., having been 
mustered into the service as such on August 18, 1864, and honorably 


discharged as such on June 23, 1865. 

8. That as shown of record, the said John W. Miller died a 
widower in Kansas in the year of 1876, never having used or dis¬ 
posed of his additional homestead right under Section 2306 of the 
Revised Statutes of the United States. 

9. That as shown of record at the date of the death of said John 
W. Miller, as aforesaid, he left surviving him one and only minor 
orphan child, Fred Douglas Miller, hereinafter mentioned. 

10. That the records show that plaintiff on February 19, 1916, 
filed with his application evidence showing that Fred Douglas Miller 
never used or disposed of any additional right under Section 2307 
of the Revised Statutes of the United States, and died intestate law¬ 
fully possessed thereof on March 26, 1908, and in accordance with 
Section 2307 of the Revised Statutes of the United States, as con¬ 
strued by the Department of the Interior, which construction was in 
full force and effect on February 19, 1916, the date of the applica¬ 
tion as aforesaid and is still in full force and effect, this applicant 
became lawfully possessed of said additional right by title derived 

from the heirs at law of Fred Douglas Miller, deceased. 

3 11. That as shown of record, applicant derived title from 

the heirs of Fred Douglas Miller and Hied evidence of such 
title with his application made as aforesaid. 

12. That as shown of record all of the children of said Fred Doug¬ 
las Miller were minors at the date of the transfer of their rights by 
their Guardian under order of Court. 

13. That at the date of filing the application by plaintiff on Feb¬ 
ruary 19, 1916, as aforesaid, it was the rule of practice in, and con¬ 
struction of the law by, the Department of the Interior that the ad¬ 
ditional right, upon the death of the soldier-entry man, in the ah- 
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sence of a widow, passed under Section 2307 of the Revised Statutes 
of the United States, to the minor children and “vested in them 
without condition of divestiture, was their property, unconditioned, 
in private right, alienable only by their own act," and under said 
construction, the additional homestead right became the vested prop¬ 
erty right of said Fred Douglas Miller and which by mesne convey¬ 
ances became and now is the property of plaintiff. 

14. That at the date of the filing of the application by plaintiff, 
as aforesaid, — and has ever since, — was, and still is the construc¬ 
tion of the said Section 2307 of the Revised Statutes of the United 
States by the Department of the Interior that the right never became 
an asset of the estate of the soldier where he left either a widow or 
minor orphan children, and under such construction the additional 
right would be the property of said Fred Douglas Miller and his 
heirs. 

That under Section 2307, aforesaid and the rules, regulations, 


U 


>. 


decisions, and practices of the Interior Department in full 
4 force and effect on February 19, 1916, and still in full force 
and effect, plaintiff would be entitled to the allowance and 
patenting of his right so filed. 

10. That applicant became entitled on the date of his application, 
as aforesaid, to the allowance and patenting of his application under 
Section 2307 of the Revised Statutes of the United States as it then 
was, and now is construed by. the Department of the Interior, and 
the defendant has refused, and still refuses to adjudicate plaintiff s 
claim under Section 2307, aforesaid. 

17. That the defendant has refused and still refuses to enforce the 
said Section 2307 of the Revised Statutes of the United States for the 
use and benefit of plaintiff and is about to reject and cancel the said 
application of plaintiff, claiming he has unlimited, discretionary, 
and supervisory power not to enforce the said statute for the use and 
benefit of plaintiff, and unless restrained and enjoined by orders of 
this Court, he will reject and cancel said applicant, subjecting plain¬ 
tiff to great and irreparable damages as the result of defendant’s re¬ 
fusal to adjudicate this application under the rules and decisions in 
force and governing his right under said section. 

13. That the facts, hereinabove cited, show that at the time of the 
tiling of the application herein, there was, and is now, a vested right 
in the plaintiff under, and by virtue of Section 2307 of the Revised 
Statutes of the United States and the assignment made pursuant 
thereto, and that said vested right is, by the contemplated action of 
the defendant herein, in imminent danger of being destroyed, and 
the plaintiff further avers that said contemplated act of carrying into 
effect the decision of the Department, is palpably and clearly 
r> beyond his official authority and capacity and does not re¬ 
quire the exercise of any discretion whatsoever. 

19. That plaintiff has no adequate remedy at law. 

20. That the action of the Department of the Interior and of the 
Defendant in refusing to enforce, for the use and benefit of Plaintiff, 
the provisions of Section 2307 of tire Revised Statutes of the United 
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States as construed by the Department of the Interior, is in effect the 
taking, holding, and using the property of Plaintiff without the con¬ 
sent of the United States, without just compensation to Plaintiff, and 
without due process of Law, as guaranteed by the Constitution of the 
United States. 


The premises considered, plaintiff prays: 

1. That the necessary writ of subpoena may issue out of this Court, 
directed to the defendant, Franklin K. Lane, Secretary of the Inte¬ 
rior as aforesaid, commanding him to appear and answer the exi¬ 
gencies of this hill. 

2. That the said defendant, his subordinates, and successors in 
office may he enjoined and restrained, pendente lite, and perma¬ 
nently from rejecting and canceling the application ot the plaintift 
to enter as set forth in paragraph three (3) of this hill. 

3. That the said defendant, his subordinates and successors he 
ordered and directed to adjudicate the application of the plaintiff 
herein, in accordance with Section 2d07 of the Revised Statutes of 
the United States and the rules, regulations, and practices in force 
at the time of said application on, to wit, February lb, 1916, and 
which are still in force. 

4. That a rule issued against the defendant to show cause why he 

should not he enjoined and restrained from rejecting and 
b cancelling application of the plaintiff to enter, as set forth in 
paragraph three (3) of this hill. 

r>. That the plaintiff may have such other and further relief as to 
this Court may seem proper. 

1) N. CLARK. 


E. HILTON JACKSON, 

D. N. CLARK, 

Attorneys for Pit')}. 


Verification. 

City of Washington, 

District of Columbia, ss: 

I, D. N. Clark, being first duly sworn, depose and say that 1 am of 
counsel for the plaintiff herein, that the plaintiff, Percy L. Conklin, 
is a citizen of the United States and a resident of the state of Colo¬ 
rado, where he is domiciled at this time and, therefore, not available 
for signing and attesting this hill; that affiant is familiar with the 
contents of the foregoing hill, the things stated therein are upon his 
own knowledge true. 

1). N. CLARK. 


Subscribed and sworn to before me this 29" day of December, 
A. D. 1916. 


J. R. YOUNG, Cl’k, 

By F. E, CUNNINGHAM, 

Ass’t CV 1c. 
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Return to Rule to Show Came. 
Filed January 18, 1917. 


Comes now the defendant by his attorneys and for return to the 
rule to show cause issued in the above-entitled suit, shows: 

That while it is true that plaintiff tiled application to enter the 
land described in paragraph 3 of the bill in the manner and 
7 form set forth in his petition and as the assignee of Edward 
R. Harvey, assignee of the heirs of Fred Douglas Miller, son 
of the soldier John W. Miller, said application was rejected by the 
defendant in a decision dated October 2(>, 101 (>, copy of which is 
hereto attached and marked Exhibit A, and is hereby made a part of 
this return the same as if fully set forth in the body hereof; that the 
fact is, as shown by the records of the General Land Office, that the 
soldiers additional right secured to said John \\ . Miller by operation 
of section 2300 of the Revised Statutes of the United States, it being 
the same right under which plaintiff claims, was fully satisfied by the 
allowance, January 23, 1911, of an application to enter land, tiled by 
one Beecher Alger, assignee of E. A. Henne, administrator of the 
estate of said John W. Miller, as more fully appears in the recitals in 
said Exhibit A; that said allowance of said application was made in 
accord with the rulings and holdings of the Department at that time 
obtaining, and satisfied the right outstanding in the name of John 
W. Miller; that the statute conferring a right of additional entry on 
a soldier confers but one right and when exercised is exhausted; that 
the United States has fully discharged all and any duty that it owes, 
by statutory grant, growing out of the military service and the orig¬ 
inal homestead entry of said John W. Miller, and has parted with 
title to the full quota of land allowed by law to any qualified person 
under the provisions of sections 2304 and 230b of the Rcxiscd 

Statutes. \ 

He further says that he is informed and believed and therefore 

avers that the said Edward R. Harvey, immediate assignor of said 
alleged right to the plaintiff, took the said right from his assignor 
aforesaid and transferred the same to the plaintiff, with 
8 knowledge of the fact that said original right had previously 
been purchased from the administrator of the estate of said 
John W. Miller, and had been transferred and assigned, ultimately 
to said Beecher Alger, as hereinbefore set forth; that the records of 
the General Land Office show that E. A. Henne, administrator of the 
estate of said John W. Miller, assigned said right to one Mason, 
under date of March 18, 1909; that said Mason assigned to the Moses 
Land Scrip and Realty Company, April 5, 1909; and that said com¬ 
pany assigned to said Alger, under date of April 23, 1909; and that 
the assignment from Mason to said company bears the signature of 
said Edward R. HarVey as a witness thereto. 


r 
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He further says that he is informed and believes and therefore 
avers that this suit was instituted, brought, and filed without the 
knowledge, consent, or direction of the nominal plaintiff ; that said 
Conklin purchased the alleged soldiers additional right described in 
the bill herein fded from one Ben B. Jones, of Denver, Colorado, 
paying therefor the sum of $878.25, under a contract, signed by said 
Jones, and containing the following provision: 

I hereby guarantee said soldiers additional homestead right of 
78.40 acres to he valid under existing laws, rules and regulations of 
the Interior Department and to be located upon 80 acres of land sub¬ 
ject to homestead appropriation, and that in event said soldiers’ ad¬ 
ditional homestead right should he by the Department of the Interior 
dually declared to he invalid, 1 will either substitute in lieu thereof 
other scrip of equal area, or refund the full purchase price received 
therefor, as above stated; 

that said plaintiff had no knowledge whatever of D. N. Clark, who 
verified plaintiff s bill as his counsel, and who signed the same as 
attorney for the plaintiff; that said plaintiff has had no correspond¬ 
ence with said (’lark or said Harvey, nor has ever, verbally or other¬ 
wise, authorized any person to institute this or any other suit in con¬ 
nection with his purchase of said soldiers additional right 
9 against the defendant; and that he has no interest in the in¬ 
stitution of this suit; that this suit has been instituted and is 
being maintained in the interest of a party or parties who are not in 
privity with the land sought to be entered or entitled in their own 
right to any of the relief sought. 

Wherefore he prays that the rule herein issued may be discharged 
with his reasonable costs and that he may be permitted to go hence 
without day. 

FRANKLIN K. LANE, 

Secretan/ of the Interior, 
By Ilis Attorneys: CHARLES D. MAHAFFIE, 

Solicitor; 

C. EDWARD WRIGHT, 

Assistant Attorney. 

District of Columbia, ss: 

I, C. Edward Wright, Assistant Attorney for the Department of 
the Interior, on oath depose and say that I am attorney for the de¬ 
fendant in the above-entitled suit and am acquainted with the facts 
set forth in the foregoing return to the rule to show cause, and be¬ 
lieve them to be true. 

C. EDWARD WRIGHT, 

Attorney for Defendant. 

Submitted and sworn to this 18th day of January, 1917. 

[seal.] Before me: EDWI). B. FOX, 

Notary Public in and for the District of Columbia. 
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Exhibit A. 


I)—33184. 

October 20, 1910. 

Percy L. Conklin, Assignee of TTeirs of Fred Douglass Miller, 
Minor Child of John W. Miller, Deceased. 

“F. S ” 


Sterling—024218. 


Soldiers’ additional homestead application rejected. 
Affirmed. 


Appeal from the General Land Office. 


Percy L. Conklin, assignee of the heirs of Fred Douglass Miller, 
child of John W. Miller, deceased, has appealed from the decision of 
Ihe Commissioner of the General Land Office of June 23, 1910, re¬ 
jecting his soldiers’ additional homestead application as such as¬ 
signee, liled February 19, 1910, for the S. % S. W. Sec. 23, T. 

10 N., 11. 51 W., 0th p. m., Sterling, Colorado, land district. 

The identity of the soldier and entryman is satisfactorily estab¬ 
lished, but it appears from the records of the General Land Office 
that the homestead right was satisfied June 20, 1911, by the issuance 
of patent to certain land to one Beecher Alger, assignee of E. A. 
Henne, who was appointed the administrator of the estate of John 
W. Miller, March 18, 1909, by the Probate Court of Bourdon County, 
Kansas. 

The present applicant contends that John W. Miller, who died in 
1875, left as his sole heir Fred Douglass Miller, who was born April 
12, 1874; that since this was a matter of record in the Department at 
the time of the issuance of the Alger patent, the proceedings in con¬ 
nection therewith were false, in that it was not shown that Fred 
Douglass Miller did not leave a widow and children, and that 

11 patent should not have issued until these facts were estab¬ 


lished. 

The Alger patent was properly issued under the then holding of 
the Department that soldiers’ additional rights could only be exer¬ 
cised by minor orphans during minority (Bee Allen Laughlin, 31 
L. D., 256). John W. Miller was a widower at the time of his death, 
and since patent was not applied for for more than thirty years after 
he died, obviously lie could have had no minor children at that time. 
There was, therefore, no occasion for investigating the question of 
whether Fred Douglass Miller did, or did not, leave a widow and 
minor children. The Department assumed, as it had a perfect right, 
that the findings of the court in connection with the appointment 
of the administrator were correct, and that the administrator was 
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legally appointed. He was, of course, responsible to the legal heirs 
for the proper administration of the estate. 

It was not until July MO, 1012, that the Department in the case of 
John II. Mason (41 L. D., 361), overruled the Laughlin case, and 
held that minor orphan children were not obliged to exercise the 
additional homestead rights conferred upon them by section 2307 
11. S., during their minority. 

To give the Mason case a retroactive effect herein would he to sat- 
isfv the soldiers’ additional homestead right twice. Furthermore, 
Fred Douglass Miller was guilty of gross laches in failing to assert 
his alleged l ights as sole heir of John W. Miller. He died in 1908, 
33 years after his father’s death, without having applied for the sol¬ 
diers' additional homestead right to which it is now claimed he was 
entitled. This, in itself, is a sufficient ground upon which to deny 
the present application, in view of the issuance of patent to Alger. 
In this connection, see Moran v. Horsky (178 U. S., 206); Henry 
Walker (25 L. D., 119). 

12 There is no error in the decision of the Commissioner, and 

the same is affirmed. 

(Signed) BO. SWEENEY, 

Assistant Secretary. 


Affidavit of Percy L. Conklin. 

Filed February 14,1917. 

State of Colorado, 

County of Logan, ss: 

Percy E. Conklin, being duly sworn, on oath deposes and states 
that his age is 32 years; that he resides in Sterling, Colorado. 

States that he is the same person, who on February 19th, 1916, 
made application to enter, Soldiers’ Additional Homestead entry for 
the S. Va S. W. !4 Sec. 23, T. 10 N., R. 51 W., 6th P. M., Serial 
024218 Sterling as assignee of Edward R. Harvey (intermediate as¬ 
signee of Stella S. Yelich, as heir and as guardian of the children of 
Fred Douglas Miller, minor son of the soldier John W. Miller). 

Affiant states that he purchased the soldier’s additional right from 
Ben. B. Jones, Denham Building, Denver, Colorado. I paid eleven 
dollars per acre, $878.25; states that he had written contract with 
the said Jones the nature and conditions of which are as follows: “I 
hereby guarantee said soldier’s additional homestead right of 78.40 
acres to be valid under existing laws, rules and regulations of the 
Interior Department and to be locatable upon 80 acres of land, sub¬ 
ject to homestead appropriation, and that in event said soldier’s ad¬ 
ditional homestead right should be by the Department of the 
13 Interior finally declared to be invalid, I will either substitute 
in lieu thereof other scrip of equal area, or refund the full 
purchase price received therefor as above stated.” 


I 
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States that there was no protecting bond in connection with said 
written agreement other than the terms thereof. 

Q. Did you ever authorize anyone to bring suit against the Secre¬ 
tary of the Interior, if the application should be rejected. 

A. No, sir; I did not. I never thought of doing such a thing. I 
did not know 1 could bring suit against the Secretary of the Interior. 

Q. Do you know that such a suit has been brought in your name 
by I). N. Clark, of Washington, D. C., as your attorney. 

A. No, sir ; I do not. I never authorized anyone to bring such a 
suit. If there is such a suit 1 was not interested in bringing it. 

Affiant states that he has no knowledge whatever of the said I). N. 
Clark, of Washington, D. C., nor of Edward R, Harvey, except that 
the scrip that I purchased from Ben B. Jones bore the name of the 
said Harvey and an assignment of the same to me. States that he 
has never had any correspondence of any kind with eitliei the said 
D. N. Clark or the said Edward R. Harvey, nor have 1 ever written 
a letter to or verbally authorized any person to institute any suit 
against the Secretary of the Interior in connection with the purchase 

of the said scrip. PERCY L. CONKLIN. 

Subscribed and sworn to before me this 10" day of January, 1917. 

W. M. GILCRIST, 

Special Agent, G. L. 0. 

14 In reply please refer to “F. S.,” H. L. U. 

Department of the Interior, 

General Land Office, 
Washington, January 24, 1917. 

Address only the Commissioner of the General Land Office. 

This is to certify that W. M. Gilcrest was on January 10, 1917, a 
Special Agent of the General Land Office, authorized to administer 
oaths, under Section 183, Revised Statutes of the United States as 
amended by the Act of Congress, approved February 13, 1911 (3b 
Stats, at Large, page 898). 

In Witness whereof I have hereunto set my hand and affixed the 
seal of the General Land Office this 24th day of January, A D. 191 1 . 
r seal. I CLAY TALLMAN, 

Commissioner of the General Land Office. 

(Note.) —Affidavit of Percy L. Conklin hereto attached is the 
same as affidavit appearing on page 12 of this record. 


2—3228a 
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15 Affidavit of Ben B. Jones. 

Filed March 1, 1917. 

State of Colorado, 

City and County of Denver, ss: 

Before me, the undersigned, a Notary Public within and for the 
City and County, in the State aforesaid, personally appeared Ben B. 
Jones, to me well known, who, after being first duly sworn, on his 
oath deposes and states as follows, to-wit: 

“My name is Ben B. Jones. I am a resident of Denver Colorado; 
am now and have been for many years past a Land Attorney, and 
engaged in the purchase and sale of land scrip. In the month of 
February, 1916, I purchased from D. N. Clark, of Washington, 
D. C., and sold to Percy L. Conklin, of Sterling, Colorado, the as¬ 
signed soldiers’ additional homestead right of the heirs of Fred 
Douglas Miller, for eighty acres, under provisions of Sections 2306 
and 2307 of the Revised Statutes of the United States. 

At the time I purchased said soldiers’ additional homestead right 
from D. N. Clark, it was agreed and understood that the validity of 
said right was guaranteed by the said D. N. Clark with the under¬ 
standing that he would have authority to enter appearance in the 
General Land Office on behalf of the locator of said right, and give 
the location thereof all necessary attention in the interest of said 
locator. 

At the time I sold said right to Percy L. Conklin, I gave him my 
written guarantee as to the validity of said right in which I agreed 
that in the event the same was finally held to he invalid, I 

16 would either substitute in lieu thereof, other valid rights of 
equal area, or refund the full purchase price received therefor. 

I also personallv explained to said Percy L. Conklin that I had 
arranged with an attorney in Washington, D. C., to enter appearance 
on behalf of the locator and give the location all necessary attention 
until final action thereon. 

I of course understood at the time I purchased the right aforesaid 
that D. N. Clark retained the right to employ any associate counsel 
or attorney he might desire in any action deemed by him necessary 
to establish the validity of said claim, and knew that in event any 
such action became necessary the same would of necessity under the 
practice, be brought in the name of the locator of the claim. 

At the time I first learned that said claim had been held for re¬ 
jection by the Commissioner of the General Land Office, I notified 
the locator Percy L. Conklin of that fact, and also notified him that 
I would take such steps as seemed necessary, through counsel in 
Washington to establish the validity of said claim before the Depart¬ 
ment of the Interior, and this advice met with the expressed approval 
of Mr. Conklin, the locator of the scrip, who stated to me that lie 
would expect me to take such action in the case as would establish 

the validity of said soldiers additional right. 

•/ 
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Since that time, Mr. Conklin has advised me that when a special 
agent of the General Land Office called upon him for the purpose 
of taking an affidavit from him in relation to said soldiers' additional 
scrip location, the said special agent requested him not to speak to 
anyone of his visit, or of the affidavit he had taken, and gave him to 
understand that he was not to tell anyone about it. Mr. ( onklin 
made this explanation and statement to me in response to my in¬ 
quiry as to why he had not advised me of the visit of the spe- 
17 cial agent to him a few weeks ago. 

Mr. Percy L. Conklin has also on this day advised me that 
he does authorize and empower Hon. E. Hilton Jackson, ot Wash¬ 
ington, I). C., to enter appearance for him in said case, and that he 
will in writing, ratify and confirm the acts of said E. Hilton Jackson 
in said behalf, on the part of Mr. Conklin looking to the protection 
of his interests. 

BEN B. JONES. 


Subscribed and sworn to before me this 29th day of January, A. D. 
1917. 

| seal. | LED A P. BEAVER, 

Notary Public. 

My Commission expires July 23, 1919. 


Authority to Attorney to Enter Appearance, &c. 

Filed March 1, 1917. 

Sterling, Colorado, January 30, 1917. 

Hon. E. Hilton Jackson, Attorney at Law, Washington, D. C. 

Dear Sir: You are hereby authorized and requested to enter ap¬ 
pearance for me in the Supreme Court of the District of C olumbia, 
and to represent me and to protect my interests in the case of Percy 
L. Conklin vs. Franklin K. Lane, Secretary of the Interior, involv¬ 
ing the location made by me as the assignee of the heirs of Fred 
Douglas Miller, for the S. % of the S. W. % of Section 23, Twp. 10 
N., R. 51 west, 6th P. M., containing eighty acres. 

And 1 hereby ratify and confirm each and every act you have 

heretofore performed in my behalf in said case. 

PERCY L. CONKLIN. 


18 Order Discharging Rule. 

Filed March 2, 1917. 

* * * * *,* * 

This cause came on to be heard on the rule to show cause and the 
return to said rule, and was argued by counsel. Whereupon on con- 
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sideration thereof, the court being fully advised in the premises, it is 
this 1st day of March, 1917, 

Ordered, That said rule he and the same is hereby discharged. 

Bv the Court: 

WILLIAM HITZ, 

Justice. 


Motion to Amend and Amendment. 
Filed March 8, 1917. 


Now comes the plaintiff through his attorney, and moves the Court 
to amend the original bill tiled herein by adding thereto between 
paragraphs two (2) and three (3) thereof the following: 

3a. That petitioner derived his title from the heirs at law of Fred 
Douglas Miller, who, as shown by records of the Interior Depart¬ 
ment, died in the City of St. Louis, Mo., while domiciled in St. Louis 
County, Mo., in 1908, leaving a widow and minor children, which 
minor children are still minors, and whose rights were transferred to 
petitioner by mesne conveyances from the (luardian duly appointed 
by Probate Court of Cook County, State of Illinois; that the records 
of the Interior Department also show that Fred Douglas Miller, prior 
to his death, filed a claim for pension due him as a minor child of 
John W. Miller, deceased, and which claim was on file at the 
19 date of the death of said Fred Douglas Miller in 1908, and is 
still on tile in said Department; that there is nothing of rec¬ 
ord in the Department of the Interior prior to the filing of petition¬ 
ers application on Feb. 19, 1910, showing that any person claimed 
any additional right as heirs at law of Fred Douglas Miller, or upon 
the estate of said Fred Douglas Miller, by administration proceedings 
or otherwise. 

K. IIILTON JACKSON, 
Attorney for the Plaintiff. 


C. E. Wright, Esq., Attorney for the Defendant: 

Take notice that the foregoing motion has been calendared for 
hearing before Mr. Justice Hitz in Equity Court No. 2 for Friday, 
March 16th, 1917, at Ten A. M., or as soon thereafter as counsel may 
he conveniently heard. 

E. HILTON JACKSON, 
Attorney for the Plaintiff. 


Order Allowing Amendment. 

Filed March 16, 1917. 

******* 

Upon consideration of the motion of the plaintiff, to amend the 
bill filed herein by adding thereto paragraph three A, as set forth in 
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said motion, it is this 16th day of March, A. I). 1917, ordered that 
said amendment he and the same is hereby allowed and considered 
as incorporated in said bill. 

By the Court: 

WILLIAM H1TZ, 

Justice. 

20 Defendant's Answer to Amended Bill. 

Filed March 26, 1917. 


Comes now Franklin K. Lane, Secretary of the Interior, defend¬ 
ant in the above-entitled suit, and for answer to plaintiff's bill as 
amended, says: 

1-3. That he admits the allegations of paragraphs 1, 2 and 3, of 
the bill. 

3a. That in answer to the averments of paragraph 3a, he says that 
there is nothing in the records of the Interior Department showing 
that Fred Douglas Miller died in St. Louis, Missouri, in 1908; that 
he was domiciled in St. Louis County, Missouri, at that time; that 
he left a widow and minor children; that said minor children are 
still minors; that their alleged rights in the subject matter of this 
suit were ever duly transferred to anyone; or that any guardian was 
ever appointed by the Probate Court of Cook County, or any other 
county, in their behalf—except certain sworn statements to such 
effect, executed by one Stella Svelich, claiming to be the remarried 
widow of said Fred Douglas Miller, alleged to have died on March 26, 
1908, and mother of one Harvey Frederick Miller, alleged to have 
been born October 16, 1908, and of one Gladys Irene Miller, alleged 
to have been born on March 9, 1905, both of whom are alleged to be 
the children of said Fred Douglas Miller. He further says that there 
is no evidence in the records of the Interior Department sufficient to 
show that Fred Douglas Miller was the son of John W. Miller, the 
soldier, that he was ever married to the said Stella Svelich, that he 
ever had any children, that if he had, that the same are alive, and 
that if he had, that the said Stella Svelich is their duly appointed 
guardian or was ever authorized by any court to execute an 
21 assignment to anyone of the right made which plaintiff 
* claims. He admits that, as hereafter more fully stated, one 
Fred Douglas Miller filed a claim for pension as the minor child of 
John W. Miller, and says that the said claim is still on hie in the 
Pension Bureau as an abandoned claim. He also admits that there 
is nothing of record in the said Department showing that any person 
ever claimed the additional right involved in this suit as the heirs at 
law of said Fred Douglas Miller prior to February 19, 1916. 

4. That if by the allegations of paragraph 4 it is meant that plain¬ 
tiff’s application was made in due form, he admits the same; but that 
if it is meant that the application was tendered as perfect in compli- 
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ance with all requirements of law, leaving to the defendant no dis¬ 
cretionary functions in relation thereto, he denies the allegations. 

5. He denies the allegations of paragraph 5. 

0-8. He admits the allegations in paragraphs 6, 7 and 8 contained. 

9. He denies the allegations of paragraph 9, and avers that while 
it is true that Fred Douglas Miller in an application for pension tiled 
in the Bureau of Pensions, March 25, 1899, claimed that he was the 
only surviving son of the soldier, no evidence was ever tiled in sup¬ 
port of said claim, which was abandoned by said Fred Douglas 
Miller, and no adjudication or determination of that fact was ever 
had or made hv the Department of the Interior or any Bureau or 
Division thereof. 

It). As to the facts avered in paragraph 10, he states that the 
only evidence filed with plaintiff’s application to enter the land in 
controversy as to whether or not said Fred Douglas Miller had 
22 ever used or disposed of any additional right under Section 
2207, R. S., and as to when and where he died, is the affidavit 
of the said Mrs. Stella Svelich, and the said affidavit also shows that 
the affiant was not married to said Fred Douglas Miller until May 7, 
1904; that the sufficiency of such evidence has not been formally 
adjudicated by the defendant in the record made and pending in the 
Department of the Interior for the reason that plaintiff’s application, 
as hereinafter appears, was denied on other grounds; that while it is 
true that on February 19, 1910, there prevailed in the Department 
a certain construction of Section 2207, R. S. U. S., to the effect that 
a soldier’s additional right descended to the estate of the minor chil¬ 
dren of a deceased soldier, such construction has been since over¬ 
ruled; and said construction never contemplated that a soldier’s ad¬ 
ditional right once exercised and exhausted passed to the estate of 
such minor child or children. 

11. He admits that the record in the Department of the Interior 
shows that plaintiff derives his claim of title from alleged heirs of 
said Fred Douglas Miller, but denies that there is competent and suf¬ 
ficient evidence in said record showing who are the heirs of said 
Miller. 

12. He admits that children recited as aforesaid to he the children 
of said Miller are on the record shown to be minors; but he further 
says that there is no competent evidence in the record in the 
Department that anyone has ever been appointed guardian of said 
minors or has ever been authorized by any competent court to assign 
their alleged rights in the soldier’s additional right involved in this 


suit. 

13. He admits the averments of fact in paragraph 13 subject to 
the qualifications mentioned in paragraph 10 of this answer ; 

23 but denies that the additional homestead right once existing 
in John W. Miller ever became the vested property right of 
Fred Douglas Miller or that it is now owned by the plaintiff. 

14. He denies that the construction of Section 2307, R. S. U. S., 
set forth in paragraph 14 of the bill, is still the construction prevail¬ 
ing in tfie Department of the Interior and states the fact to be that 
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the construction of law under which plaintiff is claiming has been 
abrogated, overruled, and held for naught by the defendant. 

15. He states that he is advised that the allegations in paragraph 
15 amount to a conclusion of law, which he is not bound to answer; 
but he denies that plaintiff would be, or is, entitled to the allowance 
and patenting of his alleged right as averred. 

16. He denies the allegations of paragraph 16. 

17. He denies the allegations of paragraph 17, except in so far as 
they show that defendant has refused to allow plaintiff to exercise the 
soldier’s additional right once the property of John W. Miller; and 
he admits that plaintiff’s application to enter the land involved is 
held for rejection and cancellation by decisions of the Department of 
the Interior hereinafter more particularly referred to and set forth 
as a part of this answer. 

18-20. He is advised that the averments of paragraphs 18, 19, and 
20 are mere conclusions of law which he need not answer. 

And for further answer he says that while it is true that plaintiff 
filed his application to enter the land described in paragraph 3 of the 
bill, in the manner and form set forth in his petition, he did so as 
the assignee of Edward R. Harvey, assignee of the alleged 

24 heirs of Fred Douglas Miller, the alleged son of the soldier 
John W. Miller ; that said application, pursuant to the proce¬ 
dure obtaining in the Land Department, came on to be heard by the 
Commissioner of the General Land Office and was duly rejected by 
said officer on June 23, 1916; that thereafter said application was 
brought before the defendant on the appeal of said Conklin and was 
by him duly considered as to the facts and law presented; that on 
October 26,*1916, defendant rendered his decision affirming that of 
the Commissioner of the General Land Office, a copy of which de¬ 
cision is hereto attached marked Exhibit A and is made a part of this 
answer the same as if fully set fortli in the body hereof; that the fact 
is, as shown by the records of the General Land Office, that the sol¬ 
dier’s additional right secured to said John W. Miller by operation 
of Section 2306, R. S. U. S., it being the same right under which ap¬ 
plicant claims, was fully satisfied by the allowance, January 23, 1911, 
of an application to enter land filed by one Beecher Alger, assignee 
through mesne conveyances of PI. A. Henne, administrator of the 
estate of said John \V. Miller, as more fully appears in the recitals of 
said Exhibit A; that in the record presented in the Land Department 
on the application of said Alger there appears a complete exemplified 
copy of all the probate proceedings had on the estate of said John W. 
Miller in the year 1909; that said administration was had in the 
County of Bourdon, Kansas, where the said soldier was domiciled at 
the time of his decease; that it did not appear in the transcript 
of the record in said probate proceedings that said John W. 
Miller w r as survived by any grandchildren; that said application of 
said Beecher Alger was duly allowed in accordance with rulings and 
holdings of the Department of the Interior at that time obtaining; 

that patent for 80 acres of land, being the full amount of the 

25 soldier’s additional right owned by John W. Miller at the 
time of his decease, was issued to said Beecher Alger on June 
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2f>, 1011; that the issuance of said patent fully satisfied and ex¬ 
hausted the soldier’s additional right predicated on the military 
service of said John W. Miller; that the statute conferring a right 
of additional entry on a soldier confers hut one right and when exer¬ 
cised is exhausted; that the United States has fully discharged all 
and any obligation that it owes, by statutory grant, growing out of 
the military service and the original homestead entry of said John 
\V. Miller, and has parted with title to the full quota of land allowed 
bv law to any qualified entryman under the provisions of Sections 
2304 and 2300 of the Revised Statutes. 

He further says that he is informed and believes and therefore 
avers that the said Edward R. Harvey, immediate assignor of the 
said alleged right to the plaintiff, took the said right from his as¬ 
signor aforesaid and transferred the same to the plaintiff through 
one I). N. Clark and Ben B. Jones, with knowledge of the fact that 
the said original right had previously been purchased from the said 
John \V. Miller and had been transferred and assigned ultimately to 
said Beecher Alger, as hereinbefore set forth and duly satisfied and 
exhausted by the issuance of patent to said Alger, as aforesaid; that 
in the sale of said additional right by Ben B. Jones to the plaintiff, 
for a consideration of $878.25, said Jones entered into a contract 
with the plaintiff containing the following provision: 


T hereby guarantee said soldier’s additional homestead right of 
78.40 acres to he valid under existing laws, rules and regulations of 
the Interior Department and to he located upon 80 acres of land sub¬ 
ject to homestead appropriation, and that in event said soldier’s ad¬ 
ditional homestead right should he by the Department of the Inte¬ 
rior finally declared to be invalid, 1 will either substitute in 
20 lieu thereof other scrip of equal area, or refund the full pur¬ 
chase price received therefor, as above stated, 


that said plaintiff had no knowledge whatever of I). N. Clark, who 
verified plaintiff’s hill as his counsel, and who signed the same as at¬ 
torney for the plaintiff; that he had never authorized him nor anyone 
else to institute this or any other suit in connection with his pur¬ 
chase of said soldier’s additional right against the defendant, except 
that after the institution of said suit, under date of January 30, 1917, 
the plaintiff authorized E. Hilton Jackson to appear and protect his 
interest in this suit; hut the defendant avers that the suit is in fact 
instituted and is being maintained in the interests of a party or par¬ 
ties who are not in privity with the lands soughts to he entered or 
entitled in their own right to the relief sought. 

He further says that he is constituted by law the sole disposing 
agent of the United States for the control and disposition of its pub¬ 
lic lands; that in administering the public land laws, he is called 
upon to exercise quasi-judicial functions and to determine whether 
an entry complies with, or may he made under, the law; that the de¬ 
termination of questions incidental to the disposition of public lands 
requires the exercise of judgment and discretion, and that his find¬ 
ings or determinations are not controllable or reviewable by any 
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direct proceeding in any court as long as legal title to the land is yet 
in the United States and the proceedings to acquire title are yet in 
fieri; that in the instant case, as hereinbefore appears, plaintiff’s right 
to make entry of the land in controversy, the same being public land 
of the United States, duly came on before him to be heard and deter¬ 
mined and, plaintiff having been duly accorded due process 
27 of law, was heard, first, on appeal from the decision of the 
Commissioner of the General Land Office, and again, on mo¬ 
tion for rehearing, and the defendant in the exercise of his judgment 
as aforesaid determined that the entry was one not allowable under 
the public land laws and hence ordered that said entry should be 

cancelled. .... . 

Wherefore having made full and complete answer to the bill, He 

prays that the same may be dismissed with his reasonable costs and 

that he may be permitted to go hence without day. 

J FRANKLIN K. LANE, 

Secretary of the Interior. 

By His Attorneys: CHARLES D. MAHAFFIE, 
y Solicitor; 

C. EDWARD WRIGHT, 

Assistant Attorney. 


District of Columbia, ss: 

C Edward Wright, Assistant Attorney for the Department of the 
Interior, on oath deposes and says that he is attorney for the defend¬ 
ant in the above-entitled suit and is acquainted with the matters and 
facts set forth in the foregoing answer, and believes them to he true. 

C. EDWARD W Klunl, 

Attorney for Defendant. 


Subscribed and sworn to this 20th day of March, 1917. 


Before me: 
• [seal.] 


W. BERTRAND ACKER, 
Notary Public in and for the District of Columbia. 


Note. _Exhibit A attached, the same as Exhibit A attached to 

Return to Rule to Show Cause. 


28 Undertaking for Security for Costs. 

Filed April 5,1917. 

* * * * * * * 

The plaintiff, and United States Fidelity and Guaranty Company, 
a corporation of the State of Maryland, his surety, appear, and. sub¬ 
mitting to the jurisdiction of the Court, hereby undertake for them¬ 
selves and each of them, their and each of their heirs, executors, ad¬ 
ministrators, successors, and assigns, to make good all costs and 

3—3228a 
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charges that the defendant may he put to in case the plaintiff is non¬ 
suited, or judgment he given against him; and they further agree 
that such judgment against the plaintiff may be rendered against all 
the parties whose names are hereto affixed. 

PERCY L. CONKLIN, 

PerE. HILTON JACKSON, 

Attorney in Fact; 

UNITED STATES FIDELITY AND 
GUARANTY COMPANY, [seal.] 

Bv LOUIS L. PERKINS, 

Attorney in Fact. 


Approved April 5th, 1917. 

WENDELL P. STAFFORD, 

Justice. 

O. K. 


BUHRMAN, 

Asst Crk. 


Memorandum of Court. 

Filed September 13, 1918. 

******* 

This ease was heard on the bill of complaint, the rule to show 
cause, and the answer of the defendant Secretary of the Interior both 
to the rule to show cause and to the bill; and it has been considered. 

The hill must be dismissed. The case made out by the pleadings 
is one that was properly before the defendant, that is, within 
29 his jurisdiction to hear and determine and he rendered a de¬ 
cision in which he rejected and cancelled the application of 
the plaintiff to enter under the provisions of Section 2307 of the 
Revised Statutes of the United States certain public lands situate at 
Sterling in the State of Colorado that are described in the bill, he 
making the application as assignee of the heirs of one Fred Douglas 
Miller, who is alleged by the bill to have been the only child of John 
W. Miller, a soldier of the United States who served during the Civil 
War and who was in consequence entitled to certain additional home¬ 
stead rights under the provisions of Section 2306 of the Revised Stat¬ 
utes of the United States; and it appears that prior to the plaintiffs 
application the additional homestead right had been applied for by 
one Beecher Alger as the remote assignee of one E. A. Henne, ad¬ 
ministrator of the estate of the said John W. Miller, and his applica¬ 
tion being granted a patent for the additional land was issued to him 
on June 26, 1911. 

Whether the Secretary of the Interior was right or wrong in recog¬ 
nizing the application of the assignee of the administrator of John 
W. Miller, and whether he was right or wrong in rejecting and can¬ 
celling the plaintiff’s application, the Court is of the opinion that by 
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repeated adjudication of the courts the correctness of the defendant's 
ruling or rulings in this matter cannot be reviewed in the direct man¬ 
ner attempted in this suit; that if the plaintiff is entitled to the bene¬ 
fits of the additional homestead land as he claims, his remedy must 
he sought elsewhere; that remedy would appear to be an appropriate 
proceeding in the appropriate court against the party or parties who 
now claim the land under the patent to Alger, and in such 
30 proceeding the error or errors of the defendant Secretary, it 
any, can be corrected and justice done between the parties. 

This view of the controversy as presented by the pleadings in this 
case seems to he abundantly sustained by the repeated adjudications 
of the Supreme Court. 

Hence, a decree dismissing the bill will he signed on presentation 
and notice. 

F. L. SIDDONS, 

Justice. 

September 13th, 1918. 


Decree. 

Filed October 2, 1918. 

* * * * * 


* 


This cause came on to be heard on bill and answer and was argued 
by counsel; and thereupon, the court being fullyfulvised in the prem¬ 
ises, it is, this 2nd day of October, 1918, 

Ordered, adjudged, and decreed that the bill herein tiled be, and 
the same is hereby, dismissed, with costs to the defendant to be taxed 

by the Clerk. 

By the Court: 

y F. L. SIDDONS, 

Justice. 

O. K. as to form. 

E. H. JACKSON. 

From the foregoing decree, on the day aforesaid, the plaintiff by 
his attorney in open court noted an appeal to the Court of Appeals, 
and the same is hereby allowed; and the penalty of a bond for costs 
is hereby fixed in the sum of $100, with leave to deposit the 
31 sum of $50 with the Clerk in lieu thereof. 

By the Court: 

F. L. SIDDONS, 

Justice. 
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Memorandum. 

October 19, 1918.—$50 deposited in lieu of bond on appeal. 

Assignments of Error. 

Filed October 22, 1918. 

* * * * * * * 

* _ « 

1. The court erred in dismissing the Bill of Complaint. 

2. The court erred in decreeing that the plaintiff had no remedy 
in a court of equity. 

3. The court erred in holding that the defendant acted within his 
legal discretion in rejecting and cancelling the application of the 
plaintiff to enter under section 2307 R. S. U. S. 

4. The court erred in assuming that the right of entry was an asset 
of the estate of John W. Miller. 

5. The court erred in holding that Fred I). Miller took as heir at 
law and in not holding that he took as a minor in his own right. 

6. The court erred in holding that the plaintiff had an appro¬ 
priate remedy to the land against those claiming under the patent 
issued to Beecher Alger. 

7. The court erred in assuming that any particular land, whether 
that allowed by patent to Beecher Alger or otherwise, is the subject 
matter herein. 

E. HILTON JACKSON, 

Attorney for Plaintiff. 

32 Designation of Record. 

Filed October 22, 1918. 

******* 

The Clerk of said Court will include the following in the transcript 
of record for the Court of Appeals: 

1. Dec. 29, 1916, Bill of Complaint. 

2. Jan. 18, 1917, Answer of defendant. 

3. Feb. 14, 1917, Affidavit of plaintiff and exhibits. 

4. Mch. 1, 1917, Affidavit of plaintiff. 

5. Mch. 1, 1917, Authority for plaintiff to. prosecute. 

6. Mch. 8, 1917, Motion to Amend. 

7. Mch. 16, 1917, Order allowing amendment. 

8. Mch. 26, 1917, Answer and exhibits. 

9. Apl. 5, 1917, Undertaking for costs. 

10. Sept. 13, 1918, Memo, of Court. 

11. Oct. 2, 1918, Order dismissing bill, and note of appeal. 

12. Oct. 22, 1918, Order for transcript. 

13. Oct. 22, 1918, Assignment of error. 

E. HILTON JACKSON, 

Attorney for Plaintiffs 
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33 Supreme Court of the District ol Columbia. 

United States of America, 

District of Columbia, ss: 

I, John U. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
32, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein tiled, copy ot which is made 
part of this transcript, in cause No. 2483b in Equity, wherein Percy 
L. Conklin is Plaintiff and Franklin K. Lane, Secretary of the Inte¬ 
rior, is Defendant, as the same remains upon the files and of record 

in said Court. , 

In testimony whereof, I hereunto subscribe my name and affix the 

seal of said Court, at the City of Washington, in said District, this 

21st day of November, 1918. 

[Seal Supreme Court of the District ol Columbia. | 

JOHN R. YOUNG, 

Clerk. 

Endorsed on cover; District ot Columbia Supreme Coiut. No. 
3228. Percy L. Conklin, appellant, vs. Franklin K. Lane, Secretary 
of the Interior. Court of Appeals, District ol Columbia. liled Nov. 
22, 1918. Henry W. Hodges, clerk. 
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No. 3228. 


PERCY L. CONKLIN, Appellant, 

vs. 

FRANKLIN K. LANE, Secretary of ttie Interior. 


BRIEF OF APPELLANT. 


Statement of the Case. 

The petition was filed in this case on December 29, 1916, 
praying for an injunction restraining the defendant from 
cancelling an entry for 80 acres of public land as a soldier’s 
additional right under sections 2304, 2306, and 2307, Re¬ 
vised Statutes, and for other relief (R., 1). 

A return was made to the rule on January 18, 1917, page 
5 attaching thereto as an exhibit the decision on the appeal 
from the General Land Office (R., 7). 

An answer was filed on March 26, 1917 (R., 11). 
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A memorandum was filed by the court on September 13, 
1918, dismissing the bill (R., 18), and a final decree was 
entered on October 2, 1918 (R., 19). 

The affidavits found on pages 8 to 11 are immaterial to 
the issue before the court and need not be referred to 


It is admitted in the pleadings that John W. Miller was 
a soldier having all the qualifications prescribed in section 
2304, Revised Statutes; that he made a homestead entry in 
Kansas on April 20, 1800, for 80 acres of land; that lie died 
a widower in Kansas in 1870, without having claimed his 
other 80 acres as an additional right under section 2300. 

It is further admitted that Fred Douglas Miller was born 
on April 12, 1874, the sole minor child of John W. Miller, 
“since this was in matter of record in the Department at the 
time of the issuance of the Alger patent,” as stated on page 
7 of the Record; that the plaintiff procured assignments 
from the heirs of Fred Douglas Miller through mesne con- 
vevances and made an entry on February 19 1910, for 80 
acres of land in Colorado as a soldier’s additional right. 

It is alleged as a defense that a patent was issued on June 
20, 1911, for 80 acres of land (in North Dakota) to one 
Reecher Alger as the assignee of the administrator of the 
estate of John W. Miller, appointed on March 18, 1909; 
that tire Department rejected the plaintiff's entry because of 
the prior issue of the patent to Alger. 

The plaintiff s entry, based upon the additional right de¬ 
layed by Fred Douglas Miller under section 2307, Revised 
{Statutes, was regular in all respects, but was rejected because 
when Fred Douglas Miller became of age, on April 12, 1895, 
he had not disposed of his additional right derived from the 
statute, and retained the same until his death in 1908. 

These facts and this defense are set out by the defendant 
in his return to the rule, his Exhibit A thereto, and the 
more extended answer. The court below refused to try the 

%j 

case on the issue so raised, but dismissed the petition upon 
an alleged want of jurisdiction to pass upon the property 



rights granted by Congress in sections 2306 and 2307, Re¬ 
vised Statutes. Instead of deciding the issues presented by 
the pleadings the court held, as stated in the memorandum 
which was filed, that these issues could not be tried “in the 
direct manner attempted in this suit”; and further held 
that if the plaintiff is entitled to recover it would be “in 
the appropriate court against the party or parties who now 
claim the land under the patent to Alger.” 

If Fred Douglas Miller did not lose his additional right 
granted him by the statute upon the death of his father, by 
naturally but unfortunately becoming of age, then the plain¬ 
tiff’s entry should not have been rejected and held for can¬ 
cellation, and the court erred in dismissing the petition. 

ASSIGNMENT OF ERROR. 

1. The court erred in dismissing the bill of complaint. 

2. The court erred in decreeing that the plaintiff had no 
remedy in a court of equity. 

3. The court erred in holding that the defendant acted 
within his legal discretion in rejecting and cancelling the 
application of the plaintiff to enter under section 2307, R. S. 
U. S. 

4. The court erred in assuming that the right of entry was 
an asset of the estate of John W. Miller. 

5. The court erred in holding that Fred D. Miller took as 
heir at law and in not holding that he took as a minor in 
his own right. 

6. The court erred in holding that the plaintiff had an 
appropriate remedy to the land against those claiming under 
the patent issued to Beecher Alger. 

7. The court erred in assuming that any particular land, 
whether that allowed by patent to Beecher Alger or other¬ 
wise, is the subject-matter herein. 
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argument. 

The foregoing assignments of error may he adequately 
considered under, three propositions: 

1. The court erred in holding that the appellant had an 
adequate remedy at law without resorting to the injunctive 
process involved herein. 

2. The court erred in assuming the right of entry was 
an asset of the estate of John W. Miller and in not holding 
that said right was a vested property right in the minor Fred 
Douglas Miller, under section 2307, R. 8. U. S. 

3. The court erred in holding that the appellee acted 
within his legal discretion in rejecting and cancelling the ap¬ 
plication of the appellant to enter under section 2307, R. S. 
U. S. 

These three propositions will he considered in their order: 

I. 

The court erred in holding that the appellant had 
an adequate remedy at law without resorting to the 

INJUNCTIVE PROCESS INVOLVED HEREIN. 

The correctness of this general principle of law is conceded 
and was recently reiterated by this court in the case of Hall 
rx. Lane, 47 \V. L. R., page 50, following such leading cases 
as, 

Litchfield vs. Register and Receiver, 9 Wall, 575, 
578. 

Minnesota vs. Lane, 247 U. S., 243, 250. 

Moore vs. United States, 33 App. D. C., 597, 002. 

37 Wash. L. R., 735; hi re Key, 189 U. S., 84, 85. 

The perusal, however, of all of the foregoing and similar 
case discloses that two parties were seeking, because of the 
exigencies with which they were confronted, the same land, 





whereas in the instant ease particular lands are not in con¬ 
troversy, but a property right under section 2307, R. 8. I . 8. 

It follows, therefore, that the land under the patent issued 
tv) Beecher Alger may not by any legal proceedings be im¬ 
pressed with a trust in favor of appellant, for the reason 
that appellant is not seeking any particular land as the suc¬ 
cessor in title to Fred Douglas Miller, but the property right 
that inheres in him by reason of section 2307 would be sat¬ 
isfied by the issuance to him of any of the public lands open 
to settlement. The conclusion is inevitable that to deprive 
appellant of the remedy he now seeks would he to deprive 
him of any remedy at all. 

t/ 

From a consideration of all the decisions the following 
conclusions may he drawn: 

1. When the title to a particular piece of public land is 
in controversy between two parties, the jurisdiction of the 
interior Department having terminated, then the court hav¬ 
ing the proper local jurisdiction must try the case, and the 
Secretary of the Interior is not the defendant or a neces¬ 
sary party. 

2. When in the exercise of his jurisdiction the Secretary 
o( the Interior acts arbitrarily or capriciously, his acts may 
h; reviewed by the courts. 

3. When the Secretary, under his legal jurisdiction to 
lind the facts, construes statutes or decisions, then on pure 
questions of law the courts in a direct proceeding may re¬ 
view' the construction of such statutes and decisions by the 
Secretary of the Interior. 

4. When, however, there is no contest over a particular 
piece of land, and there is but one party interested in it, and 
when the Secretary of the Interior has found the facts in 
favor of such party, upon which facts Congress has made 
the applicant’s right depend, but holds the entry for can¬ 
cellation because of his own adverse construction of the na¬ 
ture of the legal right given by the statute conferring the 
right, then the court has jurisdiction both by injunction 
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and mandamus to secure to said party the record title or the 
evidence of the legal right hatred on the facts found by the 
Secretary, and the Secretary is the only possible party de¬ 
fendant, and this court has ample and complete jurisdiction 
to maintain and enforce the established rule of property. 

Again, it is suggested by the court below in its memoran¬ 
dum that if the appellant was entitled to recover, his “rem¬ 
edy would appear to be an appropriate proceeding in the ap¬ 
propriate court against the party or parties who now claim 
the land under the patent to Alger. 

Such an action, however, would not lie on beludf of the 
appellant. lie did not file on Alger’s land; he entered no 
contest there; he does not know Alger; he never saw his land 
and does not want it; he could not recover on the strength 
of his own title, nor on the weakness of Alger’s title; such a 
petition could not withstand a demurrer. Between Conklin 
and Alger there has been no relation or trouble whatever. 
Conklin could not plead a justiciable cause of action; he 
has not a shadow of a right to the land patented to Alger; 
the facts in this case would not furnish a land suit where, 
as in ejectment, the appellant must recover on the strength 
of his own title and cannot rely on the weakness of the de¬ 
fendant’s title. The facts here admitted would not make a 
case in favor of Conklin and against Alger or his grantees. 
The appellant must recover now or never. 

It may also be asserted that the appellee, being advised by 
the record lief ore him of the existence of the minor Fred 
Houglas Miller, proceeded to determine the matter involv¬ 
ing the property right of said minor without notice to the 
latter or his representatives, action which is expressly con¬ 
demned in the case of U. S. cx ret. Broum vs. Hitchcock , 173 
U. S., 473. 

It is also confidently asserted that the construction placed 
upon this property light is contrary to the principle laid 
down by this court in the case of Handell vs. Lane, 45 App. 
D. C., 389, where it was said on page 394 that the con- 




struetion by the Commission of a particular statute must at 

least be a possible one in order to make improper a review 

bv mandamus. 

«. 

In the case of Kusch vs. Lane, 47 App. D. C., o77, the 
court declined to interfere with the ruling of the appellee, 
on the ground that his construction of the act was reason¬ 
able (581). 

It is the contention, therefore, of the appellant that the 
case at bar comes within the principle where the Commis¬ 
sioner acts without jurisdiction, or refused to act at all. 

Gauthier vs. Morrison, 232 U. S., 452. 

Law vs. Watts, 234 U. S., 525. 

Pueblo of Santa Rosa vs. Lane, 40 App. D. C., 411, 
431. 

Interstate Commerce Commission rs. Humboldt 
Steamship Co., 224 U. S., 474. 


Another ease in point is that of Ballinger vs. U. S. ex ret. 
Frost, 210 U. S., 240, where the court held that a manda¬ 
mus will lie to compel the Secretary of the Interior to de¬ 
liver a patent to land selected by a Cherokee Indian allottee 
after all requirements of the act of Congress under which 
the selection was made have been complied with. 

Appellant is not here asking that the Secretary repudiate 
ids decision, which the court said could not be done in Rir- 
( rside Oil Co. vs. Hitchcock, 190 U. S., 310, but appellant, 
is merely asking that the Secretary be enjoined from repudi¬ 
ating a property right under the Mc^on decision, pursuant 
to which the appellant filed his application, the Mason de¬ 
cision being , as appellant contends, the only possible con- . 
struetion of K. S. U. S., 2307. 
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The court erred in assuming the right of entry was 

AN ASSET OF THE ESTATE OF JOHN W. MlLLER AND IN NOT 
HOLDING THAT SAID RIGHT WAS A VESTED PROPERTY RIGHT 
IN THE MINOR FRED DOUGLAS MlLLER, UNDER SECTION 2307 

K. S. U. 8. 


This ease grows out of a renewal of the struggle on the 
part of the Interior Department to construe the Statutes 
of the 1'nited States granting property rights independent 
ot and contrary to the decisions of the courts. The struggle 
arose out of the independent construction by the Interior 
Department of sections 2300 and 2307, Revised Statutes, 
enacted in J872, which construction was continued until its 
validity was denied and defeated by the Supreme Court of 
the l nited States in 1890 in the ease of Webster vs. Luther. 
103 U. 8., 331. The I .and Department then followed the 
decisions of the courts on the point involved until the ad¬ 
ministrative ruling of February 15, 1917, when the depart¬ 
mental and erroneous constructions were renewed, and this 
is one of the suits now pending in the various branches of 
the courts of the District of Columbia brought to protect the 
property rights of parties according to law. 

Under the pleadings in the present case only an issue of 
law is presented for determination. A property right granted 
by Congress and confirmed by the Supreme Court has been 
denied by an executive department, and it is claimed in de¬ 
fense that the Secretary of the Interior has the authority, 
judicially and finally, to decide this property right growing 
out of section 2307, Revised Statutes, which reads as follows: 

“hi case of the death of any j>erson who would he 
entitled to a homestead under the provisions of sec¬ 
tion two thousand three hundred and four, his widow, 
if unmarried, or in case of her death or marriage,' 
then his minor orphan children, by a guardian duly 
appointed and officially accredited at the Department 
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of the Interior shall be entitled to all the benefits 
enumerated in this chapter, subject to all the pro¬ 
visions as to settlement and improvement therein con¬ 
tained; but if such person died during his term of 
enlistment the whole term of his enlistment shall be 
deducted from the time heretofore required to perfect 
the title.” 

The assumption on the part of the Land Department to 
determine judicially the property right under this section of 
{he statute cannot, of course, be maintained. Why the plain¬ 
tiff's entrv was held for cancellation was stated in the Sec- 

1/ 

retarv s decision of October 20, .1910, page 7 of the Record, 
where it is said: 

“The Alger patent was properly issued under the 
then holding of the Department that soldiers’ addi¬ 
tional rights could not be exercised by minor orphans 
during minority (See Allen Laughlin, 31 L. D., 256). 
John W. Miller was a widower at the time of his 
death, and since patent was not applied for for more 
than thirty years after he died, obviously he could 
have had no minor children at that time.” 

“It was not until July 20, 1912, that the Depart¬ 
ment in the case of John II. Mason (41 L. D., 361) 
overruled the Laughlin case, and held that minor 
orphan children were not obliged to exercise the ad¬ 
ditional homestead rights conferred upon them by 
section 2307, R. S., during their minority.” 

“To give the Mason case a retroactive effect herein 
would be to satisfy the soldiers’ additional homestead 
right twice. Furthermore, Fred Douglas Miller was 
guilty of gross laches in failing to assert his alleged 
rights as sole heir of John W. Miller. He died in 
1908, 33 years after his father’s death, without hav¬ 
ing applied for the soldiers’ additional homestead 
right to which it is now claimed he was entitled. This, 
in itself, is a sufficient ground upon which to deny 
the present application, in view of the issuance of 
patent to Alger.” 

If upon this finding of fact authoritatively made by the 
Land Department, Fred Douglas Miller lost his statutory 
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light by keeping his property until he was of age, then the 
(ourt helow should have decided the ease upon the admitted 
facts, and not dismissed the i>etition. 

The additional right was property when received by Fred 
Douglas Miller under section 2307, upon the death of his 
father in 1870, as announced in a long line of cases, prom¬ 
inent among which are Mullen vs. Wine , 26 Fed., 203, and 
Webster vs. Luther , 163 U. 8., 331; 41 L., 179. This prop¬ 
erty right remained in Fred Douglas Miller from 1876 to 
his death, in 1908, in spite of the wrong rule stated, without 
binding effect, in the Laugh lin case, 31 L. IX, 256, and the 
Muller y case 34 L. I)., 333. Neither was the property right 
of Fred Douglas Miller mid his heirs affected by the Mason 
case, 41 L. I)., 361, stating the correct rule. The Alger 
patent was not issued because of any mistake of fact; it was 
issued according to this decision of October 26, 1916, in fol¬ 
lowing an erroneous rule laid down by the Land Depart¬ 
ment in the Laughlin case, and now it is proposed to mulct, 
the appellant in this case, who had nothing to do with the 
Laughlin case or the Alger patent, in sufficient damages to 
recoup the loss. 

The Secretary of the Interior has full authority to find the 
facts in these cases, and with these findings the courts will 
not interfere, except when arbitary and capricious; hut when 
the facts are found in favor of a party such party has just 
such property rights as are granted by law, and do not de¬ 
pend upon the ministerial act of the Secretary sustaining or 
cancelling an entry. Construing a property right under the 
statute is distinct from finding the facts, and has never been 
made one of the administrative duties of an executive de¬ 


partment. 

It is simply absurd to cite the Alger patent as a reason for 
cancelling the plaintiff’s entry, and charging gross laches on 
the part of Fred Douglas Miller because as the minor child 
of a soldier he had not become a prodigal. This decision of 
October 26, 1916, holding the plaintiff’s entry for cancella- 
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lion is rather ai gross mistake in law, and does not commend 
itself to judicial sanction. The plaintiff s entry has been 
held for cancellation in violation of the terms of section 2307, 
and the court below erred in not so holding. 

In 1890 it was finally decided by the Supreme Court of 
the United States that a soldiers additional right granted by 
sections 2306 and 2307 was property subject to sale and 
transfer. Webster vs. Luthei\, 103 U. S., 331. Judge 
Brewer, while presiding in the District Court of the United 
States, had said in deciding the case ot Mullen vs. Wine, 
26 Fed., 206: 

“Now this right to enter and locate 80 acres was a 
thing of value— something which enlarged the estate 
of the minors—was property. It was personal prop¬ 
erty, going with them where they went; could be ex¬ 
ercised and enjoyed anywhere; did not descend to the 
heir; was not attached to any particular tract of land, 
was therefore neither permanent, fixed, or immov¬ 
able. It was a mere right of selection and taking. 
Like all property, it was the subject of sale. 


III. 

Tiik COURT ERRED IN JIOLDINli that the appellee m ted 
WITHIN HIS LEGAL DISCRETION IN REJECTING AND CANCEL¬ 
LING THE APPLICATION OK THE APPELLANT TO ENTER UNDER 

section 2307, R. S. U. S. 

It must bo admitted that in construing these statutes the 
courts have exclusive jurisdiction. These statutes were con¬ 
strued as a law, a rule of property; not as a rule or regula¬ 
tion of the Land Department. If the Secretary of the In¬ 
terior had any authority to construe these statutes inde¬ 
pendent of the courts then the jurisdiction of the courts in 
such construction would not lie supreme, and the Secretary 
of the Interior could overrule or ignore the Supreme Court 
of the United States. The Secretary of the Interior and 





the Land Department under him do not yet lielong to the 
judicial department of the (lovernment, therefore unity not 
usurp judicial functions. 

The jurisdiction of the courts in such cases as the one at 
har has been many times decided. 

In making the findings of fact by an executive department 
the courts will not interfere, unless the acts are arbitrary or 
capricious. Hut after the facts have been found in favor of 
a party the courts will not allow the department to refuse 
the rights granted by law. This distinction is everywhere 
maintained. It was said in the case of Lane />*. llogland, 
244 U. S., 182:' 

“Unless the writ of mandamus is to become prac¬ 
tically valueless, and is to be refused even where a 
public officer is commanded to do a particular act bv 
virtue of a particular statute this writ should be 
granted. Every statute to some extent requires con¬ 
struction by the public officer whose duties may be 
defined therein. Such officer must read the law, and 
he must therefore, in a certain sense, construe it, in 
order to form a judgment from ils language what 
duty he is directed by the statute to perform. Hut 
that does not necessarily and in all cases make the 
duty of the officer any thing other than a purely 
ministerial one. If the law direct him to perform an 
act in regard to which no discretion is committed to 
him and which upon the facts existing, he is bound 
to perform, then that act is ministerial, although de¬ 
pending upon a statute which requires, in some de¬ 
gree, a construction of its language by the officer. 
I nless this be so, the value of this writ is very greatlv 
impaired. Every executive officer whose duty is 
plainly devolved upon him by statute might refuse to 
perform it, and when his refusal is brought before the 
court he might successfully plead that the perform¬ 
ance of the duty involved the construction of a statute 
by him, and therefore it was not ministerial, and the 
court would, on that account, be powerless to give re¬ 
lief. Huch a limitation of the powers of the court, we 
think, would be most unfortunate, as it would re¬ 
lieve from judicial supervision all executive officers 




in the performance of their duties, whenever they 
should plead that the duty required of them arose 
upon the construction of a statute, no matter how 
plain its language, nor how plainly they violated their 
duty in refusing to perform the act required.” 

The principle of the foregoing case is also enunciated in 
the case of Roberts vs. U. S., 176 U. S., 221, where the 
Treasurer of the United States, pursuant to his construction 
of an act of Congress, refuses to pay a certain sum of money 
to the claimant, and the court said on pages 230, 231: 

“There is but one act of Congress to be examined, 
and it is specially directed to the Treasurer. We 
think its construction is quite plain and unmistakable. 
It directs the Treasurer to pay the interest on the 
certificates which had been redeemed by him., and the 
only question for him to determine was whether these 
certificates had been redeemed within that meaning 
of that act. That they were, we have already at¬ 
tempted to show, and the duty of the Treasurer seems 
to us to be at once plain, imperative and entirely 
ministerial, and he should have paid the interest as 

directed in the statute. . 

“This case comes within the exception stated in the 
Black Case, that where a special statute imposes'a 
mere ministerial duty upon an executive officer, which 
h e neglects or refuses to perform, then mandamus lies 
to compel its performance; but the court will not in¬ 
terfere with the executive officers of the Government 
in the exercise of their ordinary official duties, even 
when those duties require an interpretation of the 
law, the court having no appellate power for that pur¬ 
pose. On this last ground the court denied the writ. 

In United States vs. Eaton, 144 U. S., G87, it was said: 

“It was said by this court in Morrill vs. Jones, 10(> 
U S., 466, 467, that the Secretary of the Treasury 
cannot by his regulation alter or amend a revenue 
law, and that all he can do is to regulate the mode of 
proceeding to carry into effect what Congress has 

enacted.” 



14 


Mr. Justice Harlan in Webster vs. Luther, supra, in con¬ 
struing the statutes now under consideration: 

“But this court has often said that it will not per¬ 
mit the practice of an executive department to de¬ 
feat the obvious purpose of a statute.” 

See also: 

United States vs. Copper Co., 196 U. S., 207. 
Williamson vs. United States, 207 U. S., 462. 

The case of the United States vs. Scliurz, 102 U. S., 378, 
was tried on an agreed statement of facts, similar in legal 
effect to the admitted facts in the present case, and the first 
headnote reads as follows: 

“The Supreme Court of the District of Columbia is 
authorized to issue the writ of mandamus as an origi¬ 
nal process, in cases where, by the principles of the 
common law, the party is entitled to it.” 

\ 

In the opinion Mr. Justice Miller says: 

“But we are of opinion that when all that we have 
mentioned has been consciously and purposely done 
by each officer engaged in it, and where these officers 
have been acting in a matter within the scope of their 
duties, the legal title to the land passes to the grantee, 
and with it the right to the possession of the patent. 
No further authority to consider the patentee’s case 
remains in the land-office. No right to consider 
whether he ought, in equity or on new information, 
to have the title or receive the patent. There remains 
the duty, simply ministerial, to deliver the patent to 
the owner; a duty which, within all the definitions, 
can be forced bv the writs of mandamus.” 

In the case of Garfield vs. United States, 211 U. S., 249, it 
is said: 

r 

“We have no doubt the principle of these decisions 
applies to a case wherein it is contended that the act 
of the head of a department, under any view that 







could be taken of the facts that were laid before him, 
was ultra vires, and beyond the scope of his authority. 

If he has no power at all to do the act complained of, 
he is as much subject to an injunction as he would he 
to a mandamus if he refused to do an act which the 
law plainly required him to do. As observed by Mr. 
Justice Bradley in Board of Liquidation vs. McComb, 
92 U. S., 531, 541; 25 L. Ed., 623, 628; ‘But it has 
been well settled that when a plain official duty, re¬ 
quiring no exercise of discretion, is to be performed, 
and performance is refused, any person who will sus¬ 
tain personal injury by such refusal may have a man¬ 
damus to compel its performance; and when such 
dutv is threatened to he violated by some positive 
official act, any person who will sustain personal 
injury thereby, for which adequate compensation 
cannot he had at law, may have an injunction to pre¬ 
vent it. In such cases the writs of mandamus and in¬ 
junction are somewhat correlative to each other.' 

Tn the case of Wisconsin Central Railroad Co. vs. Forsythe 
(159 U. S., 61), Mr. Justice Brewer, citing many cases, says: 

“But further, it is urged that this question of title 
lias been determined in the Land Department ad¬ 
versely to the claim of the plaintiff. 

“This is doubtless true, hut it was so determined, 
not upon any question of fact, but upon a construc¬ 
tion of the law; and such matter, as we have repeat¬ 
edly held, is not concluded by the decision of the 
Land Department.” 

From these decisions and the cases cited in them it is clear 
that the Executive Department must he confined to its own 
duties and within its own jurisdiction. The Land Depart¬ 
ment may find the facts as to whether the applicant is en¬ 
titled to a patent. When Secretary has found these facts 
his discretionary duties are at an end, his jurisdiction has 
been exercised, his judgment and discretion have been ex¬ 
hausted, the rest is ministerial. He cannot go further and 
decide finally “a property right” outside and distinct from 
these faets. When the facts, as in the Schurz Case, have 
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been agreed to or admitted the final property rights are then 
to be determined by the courts. 

From the foregoing considerations it is clear that the court 
below erred in dismissing the petition, as alleged in the first 
assignment of error. 

Kespectfully submitted, 

E. HILTON JACKSON, 

Attorney for Appellant. 

S. S. ASHBAUGH, 

Of Counsel. 
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In the Court of Appeals of the District of 

Columbia. 

JANUARY TERM, 1919. 


Percy L. Conklin, Appellant, 

vs. 

Franklin K. Lane, Secretary 
of the Interior. 


No. 3228. 


BRIEF FOR APPELLEE. 

This case was tried on bill and answer below and 
resulted in a decree dismissing the bill (Record, p. 19). 
The court stated certain reasons why the bill should 
be dismissed in a memorandum which appears on p. 18 
of the Record. To show how the questions, which the 
court thus disposed of, arose, we deem it useful to the 
court to present another 

STATEMENT OF THE CASE., 

Under Sec. 2306, R. S., a soldier entitled under 
Sec. 2304 to enter a homestead, who may have prior 
to June 22, 1874 (date that the Revised Statutes took 
effect) entered under the homestead laws a quantity of 
land less than 160 acres, is permitted to enter so much 
land as, when added to the quantity previously en¬ 
tered, shall not exceed 160 acres. This is called a 

(i) 
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“soldiers additional right,” and phases of it have 
been presented to this court in other cases. O'Brien 
v. Lane, 40 App. D. C., 493; McKenzie v. Fisher , 40 
App. D. C., 74; United States ex rel. McKenzie v. 
Fisher, 39 App. D. C., 7; United States ex rel. Walcott 
v. Ballinger, 35 App. D. C., 392. 

Section 2307 provides as follows: 

Sec. 2307. In case of the death of any person 
who would be entitled to a homestead under 
the provisions of section two thousand three 
hundred and four, his widow, if unmarried, or 
in case of her death or marriage, then his minor 
orphan children, by a guardian duly appointed 
and officially accredited at the Department of 
the Interior, shall be entitled to all the benefits 
enumerated in this chapter, subject to all the 
provisions as to settlement and improvement 
therein contained; but If such person died 
during his term of enlistment* the whole term 
of his enlistment shall be deducted from the 
time heretofore required to perfect the title. 

John W. Miller was a soldier qualified under sec¬ 
tion 2306 to enter 78.60 acres of land as an “ addi¬ 
tional right.” He died in 1876 without having 
exercised that right. (Record, p. 2.) In 1909, 
there were probate proceedings had on his estate 
in the county of Bourbon, Kansas. An adminis¬ 
trator undertook to sell the additional right as an 
asset of decedent’s estate. (Record, p. 15.) This 
was regarded as lawful under the construction of 
the law then obtaining in the Land Department, 
although it has since been held, and is now regarded 
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as the sound construction of the law, that % sol¬ 
diers' additional right is not in itself descendible, 
being merely a power to be exercised either by 
entry or by sale and assignment by some of the 
named beneficiaries in section 2306 and section 2307. 
However, in 1909, it was assumed that an adminis¬ 
trator could assign the unused right, and the Miller 
right was sold ultimately to one Beecher Alger, 
who- entered land with it and in 1911 received a 
patent. (Record, pp. 15-16.)* This fully satisfied 
the entire homestead right of the soldier, and ex¬ 
tinguished such obligation as the Government had 
assumed in this behalf on account of the military 
service of Miller. The United States has parted 
with 160 acres of public land to Miller directly or 
to an assignee in his place and stead. Of the sale 
of this right in this manner, the retnrn to the rule 
to show cause (Record, p. 15) and the Answer (p. 
16) show that Edward R. Harvey had knowledge. 

On July 30, 1912, the Department rendered a 
decision in the case of John H. Mason (41 L. D., 
361), holding, briefly, that if a soldier entitled under 
section 2306 dies without exercising the additional 
right, his widow takes under section 2307; and if 
there be no widow, a minor child; that if the minor 
child does not use the right during minority, it 
nevertheless resides in him; overruling a prior der 
cision in the case of Allen Laughlin (31 L. D., 256), 
which limited the term of a minor child's interest ifl 
the additional right to the period of his minority. 



Thereafter, and taking advantage of this decision 
(the purpose and status of which will be later ex¬ 
plained), this same Edward R. Harvey undertook to 
purchase from the alleged heirs of a deceased person 
alleged to have been a minor child of the soldier, 
Miller, an additional right of the same amount and 
based upon exactly the same service, etc., as that 
satisfied by the patent to Beecher Alger (Record, 
p. 15), although the Mason decision does not ex¬ 
pressly hold that the right vests in the heirs of a 
minor. 

Harvey, through D. N. Clark and Ben B. Jones, 
assigned this alleged right to Conklin, the appellant 
(Record, p. 16). Conklin paid $878.25 for the right 
under a guaranty which is set forth in the answer on 
p. 16 of the Record. Conklin was after certain land. 
If he could not get this land with this additional 
right, the vendors of the right were under obligation 
to substitute scrip of equal area or to return the 
$878.25. 

Conklin applied to enter the land described in the 
bill. The Department rejected this application. 
The decision on appeal is set forth on pp. 7-8 of the 
Record. 

Whereupon D. N. Clark brought this suit. The 
answer alleges (Record, p. 16) the circumstances of 
its institution, and the affidavit of Conklin shows the 
details. Conklin did not know of the suit and did 
not authorize it. He did not know of Clark (who 
verified the bill as his attorney). All that he knew of 
Harvey was that he was the assignor of the additional 
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right purchased from Jones. Jones (Record, p. 10) 
says he bought it of Clark, and he guaranteed it to 
him. After the institution of this suit and when these 
facts developed, Mr. Jackson was authorized to 
appear and prosecute the suit by Mr. Conklin. 

The trial court refused an injunction upon our 
return to the rule. (Record, p. 1-12.) Plaintiff 
then amended his bill and we answered. Another 
justice dismissed the bill. 

The bill prays that appellee be permanently en¬ 
joined from canceling the application to enter land 
under the above circumstances and asks that the 
Secretary be directed to adjudicate the case in 
accordance with section 2307 of the Revised Statutes 
of the United States and the rules, regulations, and 
practices in force at the time of said application on, 
to wit, February 19, 1916, and which are still in 

force.” 

The latter prayer does not mean what it says. 
The Secretary has already adjudicated this case as 
prayed and has rejected the application. What is 
really meant is that the Secretary shall be compelled 
to readjudicate it and be limited in the exercise of 
his judgment by appellant’s interpretation of the 
statute, the rules, regulations, and practices. 

But before the court passes such an order, let us 
enquire more closely into the facts disclosed by this 
record. Let us assume that the law vested the addi¬ 
tional right in a minor child of the soldier and that 
the administrator of the estate of John W. Miller 
had no power to sell the right. Appellant says that 
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one Fred Douglas Miller was a son of John W. Miller. 
In the proceeding before the Department, appellant 
averred, but did not prove, that Fred Douglas Miller, 
born in 1874, was the sole heir of the soldier who 
died in 1875. (Record, p. 7-8.) He concluded that 
this was a matter of record in the Department. By 
this he meant that in 1899, one Fred Douglas Miller 
filed, in the Bureau of Pensions, an application for 
pension as the only surviving son of John W. Miller. 
(Record, p. 14.) But Miller failed to file any evidence 
in support of his claim and abandoned it. This 
Fred Douglas Miller, appellant says (Record, p. 2), 
died in 1908, leaving a widow and two minor chil¬ 
dren. (Record, p. 13.) 

The complete exemplified copy of the probate 
proceedings on the estate of John W. Miller in 1909, 
showed certain people to be the heirs of the soldier, 
but therein was no mention of any grandchildren 
whatever. (Record, p. 15.) The bill (par. 9, Record, 
p. 2), avers that “as shown of record at the date of 
the death of said John W. Miller, as aforesaid, he left 
surviving him one and only minor orphan child, Fred 
Douglas Miller, hereinafter mentioned.” The answer 
(Record, p. 14) denies this. It is true that a person 
by that name filed a pension claim as the son of 
John W. Miller in 1899 but, as shown, abandoned the 
claim without filing any proof whatever that he was 
a son of the soldier. The Bureau of Pensions is one 
thing; the General Land Office is another. Granting 
that he was, who were his heirs, if heirs can take? 
Appellant in his bill says that he claims as an “as- 






signee of the heirs of Fred Douglas Miller” (Bill, 
par. 3, 10, 11, and 12, Record, p. 2). In his amend¬ 
ment (Record, p. 12) he avers that he derives his 
title from the heirs at law of Fred Douglas Miller, 
who, “as shown by records of the Interior Depart¬ 
ment,” died in St. Louis, Mo., in 1908, leaving a 
widow and minor children, whose rights were trans¬ 
ferred to him through mesne conveyances from the 
“ Guardian duly appointed by Probate Court of Cook 
County, State of Illinois.” In the answer (Record, 
p. 13) the appellee denied these allegations, averring 
that there was no evidence in the records of the Land 
Department sufficient to show that Fred Douglas 
Miller was the son of John W. Miller, that he ever 
married Stella Svelich, that he ever had any children, 
and if he had, that they are alive, or, if he had, that 
Stella Svelich is their duly appointed guardian or 
was ever authorized by any court to execute an assign¬ 
ment such as she claimed to have made; that there 
is nothing in the Interior Department records to show 
that Fred Douglas Miller died in St. Louis, Mo., in 
1908, while domiciled in that State; that he left a 
widow and minor children or that any one was ever 
appointed guardian of alleged minor children of Fred 
Douglas Miller by the Probate Court of Cook County, 
Illinois, or anywhere else—beyond the mere affidavits 
of one Stella Svelich who claimed that she was the 
remarried widow of Fred Douglas Miller; that he died 
in 1908, leaving two children, Gladys Irene Miller, 
bom in 1905, and Harvey Frederick Miller, a post¬ 
humous child. (Record, p. 13.) 

100273—19-2 
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So, with no averment that in point of fact Fred 
Douglas Miller was the only son of John W. Miller, 
that Stella Svelich is his widow and Gladys and 
Harvey his minor children, and that Stella was ever 
appointed their guardian and, if she was, ever author¬ 
ized by court to assign away her children’s rights if 
they had any; with absolutely no showing in that 
behalf in this court and with no showing before the 
Land Department except such as the Secretary says 
in his answer is wholly insufficient as evidence: 
The courts are asked to interfere with the disposition 
of the case in the Interior Department for the real 
purpose of trying out here a matter of law determined 
by the appellee adversely to the contentions of the 
scrip dealers in whose real behalf this suit is being 
maintained, viz, Edward R. Harvey, D. N. Clark, or 
Ben B. Jones—any or all of them—bound to make 
good to Conklin if the additional right they seek to 
force upon the Land Department in exchange for 
public land of the United States where the Govern¬ 
ment has already granted the full 160 acres due to the 
soldier, is ultimately determined to be of no validity. 

ARGUMENT. 

It seems to us that the foregoing statement alone 
carries the inevitable conclusion with it. Inde¬ 
pendent of other reasons why the courts should not 
interfere, we have the situation here which the Court 
spoke of in U. S. ex rel. McKenzie v. Fisher , 39 

App. D. C., 7, 8: 
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To grant the petition would require us not 
only to review the decision of the Secretary, 
but to determine matters essential to peti¬ 
tioner’s right to make the entry, which have 
not, so far as the record discloses, been passed 
upon by the Secretary. Assuming that Gods- 
mark did make a valid original homestead 
entry, before petitioner’s application should 
be allowed, the Department would have to 
investigate his military record, whether he had 
in fact assigned his right, and, if so, whether 
petitioner is the lawful assignee. Hence, 
we are not only called upon to review the 
decision of the Secretary, but to exercise 
original jurisdiction as to the determination 
of the above facts in a matter in which he is 
vested with exclusive jurisdiction. 

So, here, at the outset, you are asked to decide a 
question of law adversely to the judgment of the 
Secretary, at the instance of parties who nowhere, 
here or in the Land Department, have made any 
satisfactory showing of a right, even in so far as the 
basic facts are concerned, to ask for a decision. That 
is, the Department has not determined that Fred 
Douglas Miller was the minor child of the soldier; 
that he died leaving Stella Svelich and the two 
named children as his heirs, or that if those were the 
facts, that Stella Svelich was ever appointed guardian 
of the children and had a right to make the convey¬ 
ance to Harvey who conveyed to Conklin—even if 
it is to be assumed that heirs can take the additional 
right and convey it. On the contrary, the appellee 
averred that there was no sufficient evidence in the 





proceeding before the Department to establish these 
as facts. Further, there is no showing on these 
points before the court to enable it to form a con¬ 
clusion even if, contrary to which was said in the 
McKenzie decision, it were disposed to assume orig¬ 
inal jurisdiction and determine these points. All 
that is averred in the bill is that “as shown by 
records of the Interior Department/’ so and so is 
so: averments which are denied in the answer with 
statements showing the bases of the denials. 

If, however, we shut our eyes to these objections 
to the consideration of appellant’s argument, what 
have we 1 ? 

I. 

The Right has been Satisfied; if to the Wrong Person, the Remedy is an 

Action against that Person. 

In the first place, it is conceded that the Govern¬ 
ment has satisfied the additional right to which the 
soldier was entitled under Sec. 2306. That is, it 
has patented 80 acres of Government land on the 
basis of this additional right. Congress * granted 
one additional right. That was to the soldier. The 
grant either stopped there, or, under Sec. 2307, 
there was a contingent grant of one right to two other 
named parties: The widow, if alive and not remar¬ 
ried, the minor child acting through a guardian, if 
there were no widow. There was not a grant of a 
right to the soldier and another right to the widow 
and still another right to the minor. If the law con¬ 
templated a soldier’s additional right as among 
“the benefits enumerated in this chapter” bestowed 









by Sec. 2307 upon widow or minor child, it was 
manifestly a right similar to that granted to the 
soldier, predicated, so far as the widow was con¬ 
cerned, upon nonuser by the soldier, and so far as 
the minor was concerned, upon nonuser by the 
soldier and by his widow. Strictly speaking, there 
was no grant to the minor child at all unless and until . 
the widow died or remarried. That is, if there were 
a widow who remained unmarried until after her 
children ceased to be minors, there would be no 
grant of a right to them if she, during widowhood, 
had not used the right. Moreover, nowhere in the 
statute is to be found any grant of the right to the 
heirs of anyone. The grant is limited to the parties 
named. 

Congress meant one right to be exercised by the 
soldier or by his dependents—widow or minor orphan 
children. This right, in the Miller case, has been ex¬ 
hausted and satisfied. What the appellant really 
means by this suit is that the Land Department has 
satisfied this right to the wrong party; or, technically, 
has not satisfied it at all because the administrator of 
John W. Miller’s estate had no title to the additional 
right which he could convey, ultimately, to Beecher 
Alger who used it in acquiring public land. It is 
claimed that the right passed to Fred Douglas Miller 
and became an asset of his estate. Assuming that 
the latter was the child of the soldier, no one in his 
behalf and as his guardian during his minority., i. e., 
from 1875, the year of soldier’s death, to 1895, when 
Fred Douglas Miller became 21 years of age, exer- 
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cised the right. Yet notwithstanding that Sec. 2307 
states plainly the terms by which a minor may be¬ 
come entitled to the benefits of the chapter, i. e., “by 
a guardian duly appointed and officially accredited 
at the Department of the Interior/’ appellant con¬ 
tends that the additional right became fixed and 
vested in Fred Douglas Miller after he had attained 
majority and passed to his heirs upon his decease in 
1908. It is apparent that, if this were so, Fred 
Douglas Miller was not free from a charge of laches. 
At least, his failure to assert himself in connection 
with this right, made it possible for certain people to 
represent themselves as the sole heirs of the soldier 
and to secure the appointment of an administrator 
to sell this right. 

And right here we may point out that if Stella 
Svelich and the two children are the sole heirs of 
Fred Miller and if Fred Miller were the sole heir of 
the soldier (as was contended before the Department; 
Record, p. 7), they have the right to recover from 
the administrator of soldier’s estate whatever he re¬ 
ceived for the right, inasmuch as on their own con¬ 
tention the lawful heirs of Fred Douglas Miller are 
the only lawful heirs of the said soldier. 

The appellant is not claiming under an assignment 
duly made before the right was satisfied to Beecher 
Alger. This so-called title was acquired some time 
after and by one who was well aware of the prior 
sale of the additional right and who had participated 
in it. The case is not nearly so strong in this respect 
as the case of Henry Walker (25 L. D., 119) which 





13 


bears the initials of Mr. Justice Van Devanter and 
holds: 

The Department cannot, in any case where 
it appears that additional entry has already 
been allowed for lands to which the soldier was 
entitled, thereafter recognize claims by a pur¬ 
chaser from the soldier of his additional right, 
who purchased prior to the allowance of the 
entry, but of which purchase the Land Depart¬ 
ment had no notice when the entry was made. 
In all such cases it must be held that the entry 
once allowed, in the name of the soldier, his 
widow, or guardian for his minor children, in 
the. absence of notice of a prior sale or pur¬ 
chase, exhausts the right. This is but simple 
justice, and it is the only way the Government 
can be protected. 

The situation then is this: The United States has 
granted land in satisfaction of Miller’s additional 
right to one Alger who purchased, through mesne 
conveyances, from soldier’s administrator; the ad¬ 
ministrator was appointed at the instance of so- 
called heirs; it now develops that, granting appel¬ 
lant’s claim, the real heirs are three other people— 
Stella Svelich and two children: What then? If 
the administrator could convey a good title under 
the circumstances, those three people have an un¬ 
doubted right to demand and receive the proceeds 
of the sale from the administrator. If the adminis¬ 
trator could not convey a good title, the right be¬ 
longs to them. . But the right has been exercised 
and merged in land—it has accomplished its legis- 




lative design. Therefore the heirs have a right to 
the land taken by Beecher Alger with their prop¬ 
erty; or if they have really made a lawful assign¬ 
ment to appellant, appellant has a right to the land 
so entered and patented. Their remedy is elsewhere 
than here. It lies against the Alger patent. That, 
we take it, is the meaning of Mr. Justice Siddons’s 
opinion in that aspect of it; and we submit that 
it is sound. 17. S. ex rel. Hall v. Lane , 47 Wash. 
Law Rep., 50; Minnesota v. Lane , 247 U. S., 243. 

II. 

This Suit, in Effect, is Naught Else than a Direct Appeal from the Secre¬ 
tary’s Decision Where, in the Law, None is Provided. 

This proposition is not unfamiliar to this court. 
The appellant made application to the only tribunal 
created by law for the disposition of public lands of 
the United States for a certain tract of public land. 
The Secretary has rejected that application. In act¬ 
ing upon the application, he was called upon to con¬ 
sider certain facts and the law that was applicable. 
He accorded appellant due process of law—there is 
no complaint that he has not had his day in court 
with ample opportunity to be heard. On the record 
made, the Secretary decided against him. To dis¬ 
pose of the case, it was absolutely necessary for the 
Secretary to construe the law. Appellant takes the 
position that the courts have exclusive jurisdiction 
in construing these statutes (Brief, p. 11). This, we 
submit, is not so. The converse is nearer the truth. 
The rule, over and over again decided, is that the 
Land Department has exclusive jurisdiction when the 
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issue is between an applicant for public land and the 
owner of that public land—the United States. -After 
title has passed out of the United States, a disap¬ 
pointed. applicant has a right to proceed against the 
patent seeking to impress it with a trust in his favor. 
In such a suit, the courts will be called upon to con¬ 
strue the law. They are not bound by the Secre¬ 
tary’s construction. On the contrary, they may take 
the opposite view and award the land to him against 
whom the Land Department’s construction of the 
law weighed. But until title is thus out of the United 
States, the courts will not interfere with the Land 
Department in any direct proceeding, save only in a 
case where that Department is proceeding without 
jurisdiction or without due process of law or where it 
is disposing of a case on a construction of a statute 
so palpably impossible or unreasonable as to consti¬ 
tute the decision an arbitrary act. 

In Lane v. U. S. ex rel. Mickadiet (241 U. S., 201) 
the Supreme Court summarized the rule in these 
words: 

As there is no dispute, and could be none, 
concerning the general rule that courts have 
no power to interfere with the performance by 
the Land Department of the administrative 
duties devolving upon it, however much they 
may when the functions of that Department are 
at an end correct as between proper parties 
ERROR OF LAW committed in the admin¬ 
istration of the land laws by the Department, 
it must follow, unless it be that this case by 
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some exception is taken out of the general 
rule, that there is no power in the court below 
to control the action of the Secretary of the 
Interior and reversal therefore must follow. 

An “exception”, as intimated, might be loss of 
jurisdiction ( Noble v. Union River Log. Co., 147 U. S. r 
165; Lane v. Watts, 234 U. S., 525; Lane v. Hoglund, 
244 U. S., 174); or lack of due process of law ( Garfield 
v. Goldsby, 211 U. S., 249); or impossible construction 
amounting to arbitrariness ( Roberts v. U. S ., 176 U. S., 
221; Santa Fe Pac. Ry. v. Lane, 244 U. S., 492). 

This court has repeatedly refused to interfere w T ith 
the Secretary’s action when the same was predicated 
wholly upon his construction of the law. Your 
action has not been based upon the ground that the 
Secretary’s construction was “reasonable”, as appel¬ 
lant states in connection with Keusch v. Lane (47 
App. D. C., 577) on p. 7 of his brief; to do so would be 
in effect to review the Secretary—the very thing you 
decide that you can not do. Appellant has the wrong 
idea. What this court has said is that the Secretary’s 
construction is not an unreasonable one—not an 
impossible one. In U. S. ex rel. Hall v. Lane, supra, 
you suggested that it might be said that’ the 
Secretary’s decision in that case rested on a sound 
foundation: “But upon this we express no opinion, 
because it would not be proper to do so.” On the 
other hand, in Fisher v. U. S. ex rel. Grand Rapids 
Timber Co., 37 App. D. C., 436, you intimated very 
plainly that you did not think very highly of what 
the Secretary called a “protest” in that case; but 
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you held that, right or wrong, it was within the 
Secretary’s jurisdiction to decide. In Hoglund v. 
Lane (44 App. D. C., 310), you stated “we are not 
estopped to construe the Act by a departmental 
construction of it in this case.” If what we had in 
the Hoglund case did not amount to a “protest , 
what we had in the Grand Rapids Timber Co. case 
did not amount to a whispered whimper. 

Appellant’s point is that the Land Department may 
find the facts, provided it is very good and does not 
do so arbitrarily or capriciously (Brief, p. 9); but that 
after the facts are found in favor of a party, the Secre¬ 
tary’s discretionary duties are at an end (Brief, p. 15). 

We are not disposed to argue that proposition and 
content ourselves with referring to it as an introduc¬ 
tion to this statement: That the Secretary has not 
found the facts in this case in appellant’s favor, as we 
have already pointed out. He has not found that 
Fred Douglas Miller was the son of John W. Miller or 
that Stella Svelich is the widow of Fred Douglas 
Miller or that the two children named as his children 
are in fact his children. The decision in the Land 
Department was based not upon findings of facts, but 
upon the application of the law to what the appellant 

alleged to be facts. 

III. 

The decision of the department was correct in point of law. 

Appellant says on p. 7 of his brief that he 

is not here asking that the Secretary repudiate 
his decision, which the court said could not be 
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done in Riverside Oil Co. v. Hitchcock , 190 
U. S., 316, but appellant is merely asking that 
the Secretary be enjoined from repudiating a 
property right under the Mason decision, 
pursuant to which the appellant filed his ap¬ 
plication, the Mason decision being , as appel¬ 
lant contends, the only possible construction of 
R. S. U. S., 2307. 

That is, appellant doesn’t care what the Secretary 
holds as long as the Secretary doesn’t enforce it. 
Appellant is not particular about appellee’s repudia¬ 
tion of the decision, but he wants the Secretary to be 
enjoined from giving it any effect. He is willing 
to have the judgment stand provided there be' a 
perpetual stay of execution. 

The Mason decision, he says, is the only “possible” 
construction of the law. That is rather an extreme 
statement, for there have been many and divers 
constructions of the law. It is “possible” to construe 
Sec. 2307 so that in no event would a minor possess 
the “adaitional right” created by Sec. 2306. It is 
likely that appellant means that the Mason decision 
is the only possibly correct construction of the law. 

To understand it, we must go back to early legisla¬ 
tion. Under the original homestead act, a party was 
entitled to enter not to exceed 160 acres of land. 
Any entry of less than that acreage exhausted the 
right. That is, a party entering 80 acres could not 
thereafter enter 80 more acres. April 4, 1872, 
Congress passed an act by the second section of which 
a soldier (with the qualifications enumerated in 
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R. S. Sec. 2304) was permitted “under the provisions 
of this Act” to enter enough additional land to make 
up 160 acres. “Under the provisions of this Act” 
required residence and cultivation exactly the same 
as in the case of original entry. This would be 
onerous; so Congress, June 8, 1872, changed the 
law by dropping the words “under the provisions 
of this act” and by adding the condition that the 
additional land must be “contiguous to the tract 
embraced in the first entry.” Both Acts contained 
as Sec. 3 the provisions of what is now Sec. 2307 in 
the very terms. On March 3, 1873, however, Sec. 2 
was amended by the omissions of the phrase requiring 
contiguity. As amended, it became Sec. 2306 of the 
Revised Statutes—the basis of the grant of an 
additional right. 

Early in the course of administration, the Depart¬ 
ment took the view that the “additional right” was 
purely personal and could not be sold. This was the 
only view that could be entertained of the provision 
in its earlier forms, i. e., as it was in either of the Acts 
of 1872. And it was thought that the elimination of 
the requirements of entry “ under the provisions of 
this Act” and of contiguity in the later Act did not 
affect the nature of the grant by enlarging it mto an 
assignable power or privilege. During this period it 
was perhaps assumed rather than ever actually 
decided that the additional right was, one of the 
“benefits” of the chaper bestowed upon a soldier's 
dependents—his unmarried widow and his minor 
children. Finally, in 1896, the Supreme Court de- 
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cided the case of Webster v. Luther (163 U. S., 331). 
It was held that the right was “ assignable and trans¬ 
ferable/^ It was not held that the right was de¬ 
scendible. But it was held that it was a valuable 
gift—was property that might be sold so that the 
donee could get the benefit of the grant without 
being obliged actually to enter land. 

From that time on until a little more than two 
years ago, the Department treated the additional 
right as if it had every attribute of property. If a 
soldier—the named beneficiary of the gratitude of 
Congress—did not use it, it was allowed to be treated 
as an asset of his estate. Then commenced a new 
set of troubles, assuming that the additional right 
was one of the “benefits” conferred on the widow 
and minor child. Clearly, as “personal property” 
it presented some abnormalities. By all rules, if it 
were property with all attributes of personal prop¬ 
erty, the soldier could dispose of by will, or if he died 
intestate, it passed to his administrator. Yet here 
was an act which said that if a soldier died without 
having exercised his privileges, the widow or minor 
child should be entitled to the benefits of the chapter. 
So it came to be taken as the law that the existence 
of a widow defeated any devise by the soldier or any 
interest in the administrator or in the heirs generally. 
It passed to the widow. If she did not use it, or died, 
or remarried, then it passed to the minor child. But 
clearly under the very terms of the act, the minor 
child was to enjoy the right only during minority, 
because it was provided that the right should be 







exercised through a guardian duly appointed and 
officially accredited at the Interior Department. 
Suppose the guardian did not act, or the child died, 
or the child grew up and became of age? In the case 
of Allen Laughlin , 31 L. D., 256, the Department 
dealt with this situation. A soldier died leaving a 
widow and four minor children. None had used the 
right, until after the children had attained majority, 
when they attempted to assign it. The assignee 
applied to enter land. His application was rejected, 
the Department holding that the children could 
appropriate the right only during minority and 
through a guardian. Unappropriated by them dur¬ 
ing that period and unappropriated by the widow 
during her lifetime, the right never passed out of the 
soldier’s estate. That was the view obtaining in 
1909 when Miller’s right was sold by his adminis¬ 
trator. No wonder that no enquiry was made at 
that time as to whether he left a minor, for Miller 
had been dead 33 or 34 years and there could not 
have been a “minor child” of the soldier at that 

time. 

There were no words in the statutes providing for 
this sort of devolution, i. e., passing from soldier to 
widow, then to minors, and then switching back 
somewhere else. The fundamental trouble had its 
roots in the assumption that the right was a descendi¬ 
ble right, overlooking the obvious fact that it was 
merely a grant of right to the persons enumerated in 
Secs. 2306 and 2307 and to none other, and limited 
by the terms of the act to the soldier during his 
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lifetime, to the widow during her widowhood, and 
to the minor during his minority. 

In 1912, the Department had to look upon the 
matter from another angle. A woman who had 
been the widow of a soldier had remarried thrice 
and had again become a widow. While she was the 
unremarried widow of the soldier, she had not 
exercised the additional right predicated upon his 
prior entry and his military service. Moreover, 
there were three minor children who might have 
used the right, during their minority, upon her first 
remarriage. But they did not. After they had 
attained their majority and she had buried husband 
No. 4, she filed a petition in a court in Indiana and 
had set over to her by decree the soldier’s additional 
right. This she assigned. The Department held 
that the right was not an asset of soldier’s estate 
disposable by the court like other assets in probate. 
It was held that the right was not subject to state 
laws and state courts in that degree that the order 
of succession named in the federal statutes could be 
controlled, divested, or defeated; that the parties 
named took under the Statute as “ qualified 
grantees.” It followed that as the widow remarried 
without using the right, it passed to the children 
who were then minors. And there it stopped. 
Congress had failed to say what was to happen 
when the minors became of age. But as they were 
the last ones mentioned, the right stopped and 
resided in them. It never returned to the soldier's 
estate. The Department did not say what would 
happen when the children died. 






We have just described the Mason decision which 
counsel say presents the only possible construction 
of the law. 

On the appearance of this decision a chance came 
to the scrip dealers. Here was a holding that passed 
the additional right to the minor and vested it in 
him albeit he had come of age. In hundreds of cases, 
the right had been sold by personal representatives 
of deceased soldiers and had been satisfied; but 
under the logic of this new Mason decision, all these 
prior transactions were not only erroneous but wholly 
void. The dealer could see another profit. All he 
had to do was to run through his files, discover the 
cases where there had been minor children who had 
come of age, seek these children now adults, pay 
them some small sum (generally about $100) for 
an “assignment,” and then find a purchaser at $10 
an acre or so. 

The Mason decision did not stand long unchal¬ 
lenged. About the time this suit was filed the whole 
subject was under consideration, all sort of complica¬ 
tions having arisen from conflicting interpretations 
of the law arid from unforeseen and absurd conse¬ 
quences of the varying views. As Mr. Heney very 
well expressed it in his brief, hereinafter described, 
before the Department: 

One set of circumstances after another arose 
which forced the Department to modify its 
rulings in some respect to meet the seeming 
equities of this particular case, until its 
opinion necessarily became mere sophistical 
attempts to justify past, present, and future 
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rulings. Starting with an unsound premise,, 
the Department was bound to meet with many 
difficulties in applying its reasoning. 

The present Secretary of the Interior was forced to 
take up the whole subject de novo and on February 15 r 
1917, he announced his views in what is known as the 
“ Administrative Ruling’’ of that date. This ruling 
goes to the roots of the trouble. The source of the 
trouble had been the assumption that the right was 
descendible and not limited to the persons named in 
the statutes. The Secretary held as follows: 

The soldier’s additional right thus created 
inures, first c^f all, to the soldier, to be exercised 
by him personally by entry of additional land, 
or, on authority deduced from Webster v .. 
Luther (163 U. S., 331), which involved the 
exercise of the additional right by a soldier’s 
widow, based on her own original entry , by sale 
and assignment to another, whereby in that 
manner he acquires the personal benefit in¬ 
tended by Congress. 

Section 2307 provides for the devolution of 
this right if not exercised by the soldier in his 
lifetime. It is a distinct grant of the right or a 
similar right, first, to the widow under certain 
conditions, then to the minor children, acting 

through a guardian duly appointed and ac¬ 
credited at the Department of the Interior. 

The grant may be properly described as a grant 
of power, the exercise of which is essential to 
the creation of a tangible property right. Con¬ 
gress has expressly designated the parties who 
may exercise that power. The grant contains 
no words of inheritance, and the terms of the 





25 


sections imply that the ordinary law of descent 
and distribution is inapplicable. Like the 
grant of a right of a pension to a soldier or to 
his widow, or to his minor children under six¬ 
teen, the privilege is personal and is not 
descendible. 

The Land Department has not, since the 
decision in Webster v. Luther, given a con¬ 
struction to the law that confines the benefit 
of these sections to the parties expressly enu¬ 
merated. It has assumed that upon the fail¬ 
ure of all of the beneficiaries to appropriate 
the right, the right passed by descent to 
others. It has held that where the widow 
and the minor orphan children failed to avail 
themselves of the right left unexercised by 
the soldier, the right reverted to the latter’s 
estate and became an asset thereof. More 
lately it has held that this is not so; that the 
right passes by devolution to the minor chil¬ 
dren and stops there, becoming an asset of 
their estate, subject to administration and to 
sale by an administrator. Soldiers’ addi¬ 
tional rights have been sold by administra¬ 
tors expressly appointed for that purpose, 
and at the instance of parties whose business 
it is to speculate in the rights. This has hap¬ 
pened even where the soldier, or the minor 
child, left no heirs, the theory of the applica¬ 
tion for administration being that the State 
had an interest by escheat. Administrators 
have sold these rights to the party active in 
procuring administration for relatively trivial 
sums, no one but the assignee deriving any 
substantial benefit. 



The department is convinced that it was 
never in the mind of Congress that these 
rights should pass beyond the limits indicated 
in the sections. Out of gratitude to the 
soldier, Congress desired to confer upon him 
personally a material benefit; or if he died 
before gaining that benefit, upon those de¬ 
pendent upon him —his widow or his minor 
orphan children; not upon his adult children, 
not upon collateral heirs, and certainly not, 
in the absence of any heir, upon some State 
or foreign Government. 

Overruling then all decisions or expressions 
in decisions in so far as they may be in con¬ 
flict herewith, the department construes the 
act to mean that the soldier’s additional right 
may be used (1) by the soldier in his lifetime 
either directly by entering the land or in¬ 
directly, in his lifetime, by conveying his right 
to entry to an assignee; or (2), similarly, by 
the widow, while her status as widow of the 
soldier continued; or (3), similarly, in the 
absence of appropriation by the soldier or his 
widow, by the minor orphan children, during 
their minority, acting through their lawful 
guardian. If this right is not exercised in the 
manner indicated and within the term during 
which it was appropriable, the right lapses 
and ceases to exist. Unused, it never hecomes 
an asset of the estate of the soldier, widow, or 
child. 

Mindful, however, that encouraged by a 
practice for some time not in harmony with 
this construction, many persons have in good 
faith and for a valuable consideration pur- 





I 


27 

chased such rights from administrators or 
heirs, so that some might advance the claim 
that the practice now to be terminated has 
become as to innocent purchasers practically 
a rule of property on which they relied, the 
construction hereby placed upon sections 2306 
and 2307 will not in operation be treated as 
retroactive—that is, where the right was 
actually sold and the transaction wholly com¬ 
pleted and formally consummated by actual 
delivery, of the written assignment prior to 
the date hereof. 

It is proper to say that the soundness of this ruling 
is now the subject of another suit pending in the 

Supreme Court of the District. 

This history, if it proves anything to your Honors, 
shows at least that Sec. 2306 and Sec. 2307 can be 
construed in various ways. It is going very far to say 
that the Mason decision is the only “possible” deci¬ 
sion. And this is not all: Interested parties employed 
Mr. Francis J. Heney to attack the Administrative 
Ruling in the Department. He filed, and it is now 
among the records of the Department, a rather 
lengthy and very ingenious printed brief in which he 
presented the view that the additional right under 
no circumstances is one of the “benefits” conferred 
upon widow or minor by Sec. 2307. He contended 
that the grant was to the soldier exclusively* that it 
Was property; that as property it went into his estate 
when he died—and never passed to widow or minor. 
Without going into his reasoning, we content ouf- 
seives with the observation that there would be very 
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much to be said in favor of his view were that view 
not foreclosed by the decision of the Supreme Court 
in Webster v. Luther , which dealt with an additional 
right assigned and transferred by a widow—but based 
upon an original entry made by her. 

This gives rise to another “possible” construction 
of Sec. 2307: That an additional right is granted to 
widow or minor only in the event that there had been 
an original entry by the widow or guardian of the 
minor. The trouble with this construction is that 
it is in seeming variance with the decision in Mullen 
v. Wine (26 Fed., 206) where the assignment was 
made by the guardian of minor children under 
circumstances that render it unlikely that the original 
entry was made by anyone other than the soldier. 

So, to sum up, we are not dealing with a statute 
whose meaning is perfectly plain and obvious, as in 
the Roberts case, but with a law that presents com¬ 
plications whichever way you take it, unless the 
view presented by the Administrative Ruling obtains. 
Who, then, in a situation like the one presented by 
this case, other than the Secretary of the Interior, 
is invested by law with the jurisdiction to untangle, 
to decide what the law governing the case is? And 
who can say that his decision in this case is impossible, 
unreasonable, or arbitrary? He held, without then 
disturbing the Mason decision, that the latter should 
not be given a retroactive effect, especially at the 
instance of one who, if he were the proper person and 
once possessed the right, had, on the showing made, 
been guilty of gross laches in asserting it. And this 
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was not inappropriate in a case like this so singularly 
destitute of equity; where the situation was created 
by the activities of a man who well knew that the 
Government had already paid every acre it owed on 
account of the military service of John W. Miller; in 
a case when Conklin may have the land he seeks if 
only he present a valid, unsatisfied right in support 
of his application, such a right as under his contract 
he has a right to demand of the party in whose interest 
this suit is really being maintained. For what 
interest has Conklin in this additional right other 
than as a means to an end? He wants the land in 
controversy. The person who engineered this plan 
for securing double-mulcting of the Government 
wants to escape his liability to furnish other and 
valid scrip; and not that alone, but to secure a ruling 
whereby he can make one right serve double-duty 
.and yield two profits. 

On p. 7 of this brief, appellant says that he is 
asking that the Secretary be enjoined “from repu¬ 
diating a property right under the Mason decision.” 
If appellant has any right at all, that right must be 
grounded on a statute, not a decision. Whatever 
the Mason decision amounts to, it is not the source 
of a rule of property. This appellant will not suffer 
if the Fred Douglas Miller assignment fails; his con¬ 
tract secures him against loss. His assignor is not 
in a position to complain, because he acted with 
his eyes open. He was bound to know of the rule 
in the case of Henry Walker , supra , as well as the 
decision in the Mason case; and he knew that the 
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Miller right had already been satisfied. If appel¬ 
lant has any right to the relief sought by this suit 
in equity, it must have its origin in Sec. 2307 rightly 
construed. If the court does not feel itself bound 
by the Secretary's decision in this case, as it was in 
other cases, then it must take advantage of this 
suit as a means of enabling itself to construe Secs. 
2306 and 2307 independently. 

Will the court do this on such a record destitute 
of facts essential to a determination and wholly 
lacking in the elements of equity? 

We respectfully submit that the decree below 
should be affirmed. 

Charles D. Mahaffie, 

Solicitor . 

C. Edward Wright, 

Assistant Attorney. 
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No. 3228. 


Percy L. Conklin, Appellant , 
vs. 

Franklin K. Lane, Secretary of the Interior. 


REPLY BRIEF FOR APPELLANT. 

In the brief on behalf of the appellee, so much confusion 
is found that a reply seems proper. 

It is begging the question to state, as is done on page 3, 
that the patent to Beecher Alger “fully satisfied the entire 
homestead right of the soldier, and extinguished such obli¬ 
gation as the Government had assumed in this behalf on 
account of the military service of Miller.” In the Mason 
case (41 L. D., 361), following the rule of property laid 
down in Mullen v. Wine (25 Fed., 206), Webster v. Luther 
(163 U. S., 331), the Jenkins case (29 L. D., 510), and 
the Sharp case (35 L. D., 165), it had been specifically 
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held that upon such facts as are admitted in the case at 
bar Alger would secure no legal rights whatever from the 
estate of John W. Miller. In the Mason case it is said: 

“The additional right being property under the de¬ 
cision in Webster v. Luther (163 U. S., 331), at 
Sanders’ death, title passed immediately from him to 
those made his successors, and the right was never an 
asset of his estate, if qualified persons existed to take 
the succession. * * * 

There being no property in the estate, the probate 
order setting over the right to Mrs. Ice was inoperative 
for want of existence of the supposed subject-matter 
—title to the additional right.” 

On the record of the General Land Office, Exhibit “A,” 
dated October 26, 1916, page 7 of the record, the patent to 
Alger was unauthorized and “inoperative for want of exist¬ 
ence of the supposed subject-matter,” and did not exhaust 
any part of the additional right of John W. Miller, which 
on his death, did not become an asset of his estate, but 
under the statute, as construed in the Mason case, passed 
directly to Fred Douglas Miller in accordance with the facts 
found in defendant’s decision set out as Exhibit “A.” If 
the Land Office saw fit to give Alger 80 acres of land in 
direct violation of the statute and the rulings and decisions 
then in full force and effect, this mistake can not be charged 
against the appellant in this case, and thus be made to defeat 
his legal rights. This is the real issue in this case, and should 
have been entertained and decided by the Court below. 

The statements on pages 4 and 5 of the defendant’s brief 
concerning Mr. Clark, Mr. Jones, and others are utterly 
immaterial and unwarranted in the argument, and throw no 
light whatsoever on the question of law before this Court, 
and should be ignored. 



It can not now be questioned by the appellee that Fred 
Douglas Miller was the child and sole heir of John W. Mil¬ 
ler, because these facts were admitted by the defendant below 
in the record of the Land Office set out as a part of the 
pleadings as Exhibit “A,” on pages 7 and 8 of the record, 
If there had been at any time any doubt upon this point, 
then, as it was squarely alleged in the bill, the Court below 
should have retained the case and decided the fact, and not 
dismissed the bill for an alleged want of jurisdiction. 

It is said at the bottom of page 8 of the brief that the 
case at bar is like the McKenzie case (39 App. D. C., 7), 
from which a quotation is made. But the quotation itself 
shows the unlikeness of the cases, and well illustrates the 
confusion in the brief. In the case at bar no facts found by 
the Secretary are called in dispute; the Court is not here 
asked “to review the decision of the Secretary” on any 
question of fact, nor “to exercise original jurisdiction as to 
the determination of the above facts in a matter in which he 
is vested with exclusive jurisdiction.” 

In the case at bar the facts are all shown and admitted in 
the record; no complaint is made by the appellant of the 
Secretary’s finding of facts; the issue is solely one of law 
arising over the Secretary’s misconstruction of the statutes 
involved based upon his own accepted finding of facts. 
Upon this point the confusion in the brief for the appellee 
is prominent and continuous. 

It is said on page 10 that the Miller right has been 
satsfied, and if to a wrong person the remedy is an action 
against that person. This statement carries on its face its 
own refutation. The land claimed by Conklin is not the 
land patented to Alger, and, of course, Alger is not liable to 
Conklin, personally. 

On the other hand, if by the patent to Alger the Miller 
right was satisfied then this admits that the additional right 


in Miller was descendible, else it could not have reached 
Miller’s heirs at all. 

The real point in this case is found on page 12 of the 
brief where Fred Douglas Miller is charged with laches in 
failing “to assert himself in connection with this right.” 
On page 7 the record shows that the Land Office knew that 
Fred Douglas Miller was the child of John W. Miller, born 
on April 12, 1874, that the father died in 1875, and then 
states in the decision by the Assistant Secretary: 

“John W. Miller was a widower at the time of his 
death, and since patent was not applied for, for more 
than thirty years after he died, obviously he could 
have had no minor children at that time. There was, 
therefore, no occasion for investigating the question of 
whether Fred Douglas Miller did or did not leave a 
widow and minor children.” 

brom this record it is clear that the Department knew 
that when John W. Miller died in 1875 he left a minor 
child, and this fact was also known when the patent was is¬ 
sued to Alger on June 26. 1911. This record also shows 
that the patent was issued to Alger in 1911, “under the 
then holding of the Department that soldiers’ additional 
right could only be exercised by minor orphans during mi¬ 
nority.” It is therefore, immaterial whether the probate 
proceedings on the estate of John W. Miller, referred 
to on page 8 of the record, did or did not make any “men¬ 
tion of any grandchildren” of the soldier. Neither does 
the statute make any “mention of any grandchildren.” The 
record says on page 8 that the Alger patent was issued in 
1911, because Fred Douglas Miller died in 1908, “33 years 
after his father’s death, without having applied for the 
soldiers’ additional homestead right to which it is now 
claimed he was entitled,” and the Laughlin case was not 
overruled until July 30, 1912. 



5 


It is not a question of grandchildren at all, but only a 
question of a plain mistake of law by the Land Office in 
issuing the patent to Alger when it positively knew that the 
right went to Fred Douglas Miller on the death of his 
father in 1875, and in the holding that he lost it by not 
exercising it during the period of minority. 

This record then further says that “To give the Mason 
case a retroactive effect herein, would be to satisfy the 
soldiers’ additional homestead right twice.” But this does 
not follow. It does not satisfy the right by issuing a patent 
to a partv who had no legal claim to it, any more than it 
satisfies the pay roll to turn an official salary over to a 
wrong person, bred Douglas Miller was not responsible for 
the mistake, and there is no reason why Conklin should be 
made to suffer for a plain misconstruction of the statute 
in the Laughlin case. The loss should fall upon the De¬ 
partment alone. 

Neither is this suit an attempted appeal from the Secre¬ 
tary of the Interior, as stated on page 14 of the brief, but 
an application of legal right to a proper tribunal for the cor¬ 
rection of a misconstruction of a statute, based upon the 
Secretary's own finding of facts. This has always been held 
permissible and was especially so held in the Schurz and 
Forsythe cases, quoted on pages 14 and 15 of our former 

brief. 

On page 16, counsel for the appellee have misunderstood 
the application of the case of Keusch v. Lane (47 App. D. C., 
577). If a ruling of the Secretary on a point of law is 
reasonable, while the Court would have authority to re¬ 
verse the departmental decision, yet there would in such a 
case be no occasion for so doing. The distinction between 
authority and desirability in such matters is very clear. 

It is stated on page 17 of the brief that the decision of 
the Department in this case was correct. An argument of 
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some length is then introduced to overthrow or get rid of 
the Mason decision, saying on page 20 that in the case of 
Webster v. Luther, "it was not held that the right was 
descendible,” and again on page 21, that, "the fundamental 
trouble had its roots in the assumption that the right was 
a descendible right. The trouble with the Departmental 
decision is that the Courts have many times decided that a 
soldiers’ additional right is property with all its legal quali- ' 
ties and immunities, as stated in the Jenkins case in an opin¬ 
ion approved by Mr. Justice Van Devanter when he was in 
the Department, and it is a right both "assignable and trans¬ 
ferable as stated in Webster v. Luther. Why then has 
it not been "held that the right was descendible?" 

In this brief certain parts of an argument by Mr. Heney 
have been quoted upon the construction of the devolution 
of the right, but the parts of the brief of Mr. Heney "con¬ 
tending for revocation," where he argues that the right is 
descendible, are not quoted. But Mr. Conklin is not bound 
by the argument of Mr. Heney on devolution, and on that 
point the argument was not even accepted as good by the 
Secretary himself. 

On page 24 of the brief "An Administrative Ruling" is 
referred to, and quoted at length, where it is added that 
"this ruling goes to the roots of the trouble," which was 
dated on February 15, 1917, some time after the bill was 
filed by Conklin on December 29, 1916. Why this ruling 
has here been introduced and quoted is not quite clear, but 
that it was wrong, unauthorized, beyond the jurisdiction 
of the Secretary of the Interior, contrary to the statutes and 
the decisions of the Courts, and especially repugnanat to the 
decision of the Supreme Court of the United States in the 
case of Webster v. Luther , is clearly shown in a petition and 
argument now pending before the Secretary, praying for a 
revocation of this ruling, copies of which petition and argu- 
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ment are filed herewith as a part hereof, for the considera¬ 
tion and convenience of the Court. 

The purpose of this administrative ruling is plainly stated 
in the body of the opinion, where it is quoted on page 26 of 
the brief: 

“Overruling then all decisions or expressions in de¬ 
cisions in so far as they may be in conflict herewith, 


This ruling then not only sets aside the rule of property 
followed by the Department continuously during twenty-one 
years, from 1896 to 1917, and overrules the Mason, Sharp 
and Jenkins cases, but is also in conflict with the long line 
of decisions by the Courts culminating in Webster v. Luther, 
when the departmental rule was changed, for the statute is 
now made partly personal at least, and the right while left 
assignable is not left descendible. How the Secretary of 
the Interior acquired the authority to promulgate such a 
ruling as this has not been shown, nor has he attempted 
to show how he can narrow statutes, create dates of limita¬ 
tion, and nullify decisions of the Courts construing such 
statutes and protecting the rights created and preserved 
thereunder. Among departmental documents this ruling of 
February 15, 1917, takes a high and questionable rank. 

If this administrative ruling is correct, and a soldiers 
additional right is not descendible, then Alger’s patent is void 
on the record, because there was no property right in exist¬ 
ence as the basis of his patent. As was said on page 3 of 
the argument before the Secretary and offered herewith: 

“If this right ‘is not descendible/ then these pat¬ 
ents are void whatever the Department may say about 
them, or whatever it may see fit to do or not to do in 

the future.” 
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In this administrative ruling it is sought to introduce 
an executive statute of limitations, to set aside a regular 
rule of property, to establish an ultimate date line of in¬ 
heritance, by revamping by departmental decree a judicially 
discarded method of depriving owners of their descendible 
rights, “Not shriving-time allowed.” 

The introduction of this administrative ruling by the de¬ 
fendant into the argument of this case is a direct waiver of 
the statement in the last paragraph, quoted on page 27 of 
the brief, where it is said that the ruling “will not in opera¬ 
tion be treated as retroactive,” yet in this case it is so 
treated; if it is of any value in defeating the claim of 
Conklin, it will then defeat the patent of Alger as well, and 
also all titles for soldier s additional rights derived through 
inheritance. The present use of the ruling is a further illus¬ 
tration of the departmental confusion in these matters. 

The date of promulgation and the allegations of paragraph 
14 of the answer, page 14 of the record, indicate the orig¬ 
inal purpose of the ruling. But if a soldier’s additional 
right is not descendible, and if, as stated, “unused, it never 
becomes an asset of the estate of the soldier, widow or 
child,” then there must have been three personal rights 
created, separate and distinct, the last two with conditions 
precedent, one for the soldier, one for the widow, and one 
for the minor child, which theory can not be found in Sec¬ 
tions 2306 and 2307, and all without the common attributes 
of property and contrary to the decisions of the Courts. 
If “The benefit of Section 2306 indeed, is not before its ac¬ 
ceptance property at all, and hence is not capable of inheri¬ 
tance,” as stated in the Heney letter, Exhibit B in the ar¬ 
gument before the Secretary, then not only is Alger’s patent 
void, but the decisions of the Courts are deliberately set 
at naught, in an executive decree, without hearing or even 
notice. This ruling is therefore one of that kind of exec¬ 
utive constructions which invoke judicial regulation. 





The rights of the appellant are of course to be deter¬ 
mined by the statutes in force, and the facts as found by 
the Secretary, but not by an illegal, voluntary and sub¬ 
sequent ruling made by the Secretary without any final 
jurisdiction over the construction of statutes, or authority to 
reject and set aside the decisions of the Courts. 

To the irrelevant and unwarranted references to scrip 
dealers and personal obligations on contracts of assignors 
certainly no answer is required or can be deemed necessary. 

The question at issue comes within the four points set 
out in appellant’s brief at page 5, and is controlled by the 
rule announced by Mr. Justice McKenna in the case of Lane 
v. Watts (234 U. S., 525). 


“The title having passed by the location of the grant 
and the approval of it, the title could not be-subse¬ 
quently divested by the officers of the Land Depart- 

ment.” 


This is only restating the rule laid down by Mr. Justice 
Brewer, quoted in our former brief at page 14, where it is 

said: 


“But we are of opinion that when all that we have 
mentioned has been consciously and purposely done 
by each officer engaged in it, and where these officers 
have been acting in a matter within the scope of their 
duties, the legal title to the land passes to the grantee, 
and with it the right to the possession of the patent. 


Respectfully submitted, 

E. Hilton Jackson, 

Attorney for Appellant. 


S. S. Ashbaugh, 

Of Counsel. 



'-WQj iV *. 1 








X. . 


. 


;v • > * 

■ %v • * r '*' *••» '^w3,. ©s ■ >ife» vkssWR 

WMmmi 


>£*$4 


BEFORE THE 

Honorable Franklin K. Lane 

Secretary of the Interior 


Petition to vacate the Administrative Ruling of February 
15, 1917, hi regard to Soldiers’ Additional Rights and 
Argument in support thereof. 

,~ v « v* 4% jyE ** #'*J5kJs. V < 4 ( 4 ‘/yi ,rA^; <' V- V * / '7,^ SOTTy 

■■..— 

$£'>" W.- K \ /:. v**i j*'*' '7 *v>» * v '** iii&S2SK 

S. S. Ashbaugh, 

Attorney for Petitioners . 













































































before the 


Honorable Franklin K. Lane 

Secretary of the Interior 


Petition to vacate the Administrative Ruling of February 
15, 1917, in regard to Soldiers’ Additional Rights and 
Argument in support thereof. 


Come now bona fide citizens of the U«Jed ^ 

titles to lands now under patent have been clouded and those 
whose rights in personal property granted by Secbon. 2306 
and ?307 Revised Statutes, have been denied, and P 
A ;"l Orto deprives them of .heir legal rights to 

filial injury, and .ha. said Order shonid he v.ea.ed, 

set aside, and held for naught. 

The Points Insisted Upon in This Argument Are New in 
This Proceeding. They Were Not Discussed in 
Original Order, Nor Were They Presented in the Ar¬ 
gument Heretofore Filed. 

Circular No. 528. 

On February 15, 1917, the Secretary^of^heflnteriore ^ 

an Order in which the nri'ngsi o ^e additional rights 

upon the inhentability o so ■ i ^ Statutes , were reversed. 

under Sections 2306 and 2. , « not subject to 

and in which it was held that sucti rign 

the laws of descent and dist " b “ £re not represented in the 
The claimants appearing herei 




former argument in this matter, nor do they consider that 
their rights were satisfactorily stated therein, and not desir¬ 
ing to be compelled to pursue any legal remedies in the courts, 
take this means of requesting that the cloud be removed from 
the titles where the rights were derived through inheritance 
and patents have been issued therein,and that the rights denied 
by this Order may be restored without litigation and expense. 

A copy of the Administrative Ruling is hereto attached, 
marked Exhibit A, issued February 16, 1917, as Circular No! 
528, and a copy of the letter of December 26, 1917, rejecting 
a previous argument is also attached, marked Exhibit B. 

The claimants now allege that this Order is erroneous in 
the following particulars: 

1. It casts a cloud upon all titles granted for additional 
lands, where the right was derived through inheritance, dur- 
ing the last twenty-one years. 

2. It is in violation of the law as decided by the courts cre¬ 
ating the rule of property in issue. 

3. It places a limitation upon the right which was by the 
statute left free and unfettered. 

4. It unsettles the rule of property established by the statute 
and followed since 1896. 

5. It authorizes the creation in the assignee of a greater 

right than the assignor possessed, resulting in a legal ab¬ 
surdity. s 

ARGUMENT. 

I. 

This Ruling Casts a Cloud Upon All Titles Granted for 
Additional Lands, Where the Right Was Derived 
Through Inheritance, During the Last Twenty-one 
Years. 

Since the decision in 1896 in Webster v. Luther, 163 U. S., 
331, 41 L. 179, many patents have been issued to the holders 
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of soldiers' additional rights derived through inheritance, and 
these titles are now clouded by this Order. But it is said in 
the Order that this cloud will not be allowed to settle on titles 
issued or rights completed before February 15, 1917, because 
“the construction hereby placed upon Sections 2306 and 2307 
will not in operation be treated as retroactive," and not ap¬ 
plied “prior to the date hereof.’’ 

The cloud created by this Order consists in the denial of 
the very existence of the inheritable right which the Govern¬ 
ment has conveyed by patents to these lands, the Order say¬ 
ing that this right “is not descendible," and that “the ordin¬ 
ary law of descent and distribution is not applicable.” 

If this right “is not descendible” then these patents are void 
whatever the Department may say about them, or whatever 
it may see fit to do or not to do in the future. 

If the Department should neglect or refuse to set aside a 
title derived through inheritance which it says “is not de¬ 
scendible.” that would not prevent other competent parties 
from attacking this title which is publicly declared to be “not 
descendible” and consequently void. A benevolent declara¬ 
tion in this Order would not prevent contest suits, or even ul¬ 
timate recovery. The claimants in possession of such titles, 
herein protest against being deprived of their lands in this 
manner, or against the equally inevitable costs and trouble in 
defending their titles against this cloud-gathering Order. By 
this Order the Department is denying the validity of the very 
right which it pretended to convey. If the right was “not 
descendible” it can not be protected and made good by an 
assertion that the Department will not for the present seek 
to eject the patentee. This voluntary statement is no protec¬ 
tion, and the cloud remains. 


> 
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II. 

This Ruling is in Violation of the Law as Decided by the 
Courts Upon the Point in Issue. 

It was at first held by the Department that this right was 
not assignable or inheritable. A right had been assigned, and 
in 1886 this sale of the right was brought before the District 
Court of the United States, Judge Brewer presiding, in the 
case of Mullen v. Wine, 26 Fed., 206. The sale was held 
valid, and the subject discussed in the opinion was the nature 
of the right involved. Judge Brewer decided that the right 
was personal property without any limitations whatsoever, the 
opinion on this point being as follows: 

“Now, this right to enter and locate 80 acres was a 
thing of value—something which enlarged the estate of 
the minors—was property. It was personal property, 
going with them where they went; could be exercised and 
enjoyed anywhere; did not descend to the heir; was not 
attached to any particular tract of land; was therefore 
neither permanent, fixed, nor immovable. It was a mere 
right of selection and taking. Like all property, it was 
the subject of sale. The right to sell property need not 
in terms be granted; it exists if it is not in terms with¬ 
held. To preserve the Indian’s title an express restric¬ 
tion is inserted in the patent. The same or something 
equivalent is always necessary to stay the power of dis¬ 
posal which attends the ownership of property. When 
this right has been exercised, the location and entry made, 
who would doubt the right to sell the land? Yet why 
should the right to sell exist after entry and not before? 
Congress has placed no restriction,—who may? It must 
be borne in mind that this is not a case in which there is 
to be future consideration or future duty. It is personal, 
in that only they of a certain class can avail themselves 
of the gift. It is not personal in the sense that future 
services or future conditions are imposed. Services al¬ 
ready rendered during the war are the consideration. The 
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homestead duty of occupation or improvement has already 

been performed. It amounts simp y Tt nlaces 

what has been done Congress makes this g t I . place 

no restrictions on the donee but leaves him to 

gift as he sees fit. Why may he not sell it ? 

The same conclusion was reached by the Supreme Courts in 

several of the States. 1007 

Knight v. Leary, 54 Wis.,.459, 1884. 

Rose v. Grass Valley, 73 Califi, 3 -J^ 87 ' m 1892 . 

Montgomery v. 1 acific C. L. ., 

Webster v. Luther, 50 Minn., 77, 189— 

The Land Office, however, did not change its ruling and 
was instituted in ,„e Di,,ic. C.r,rt «. . . U~ 

“ ITS to TuT 

conclusion^ and a.,., especi.ily reviewing the case o. M*. 
v. Wine, supra, said: 

and tne rule esiauiiMicu , limitation no him- 

gress enacts a plain provision without limitation, n 

tation can be imposed by the court. 

This case was taken to the United States Circuit Court of 
Appeals, Barnes v. Poirier, 64 Fed., 14. where Judge Sanborn 
in affirming the judgment below said: 

“It was an unfettered 

sation for past services. Congress intended to 

donee. The presumption is ^..Y^^eal value was 

„ake this "d’ 1 ;'obtained by its sain- 
?™;l£ion »f«.'at. or disposition would ha., mad. 
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it nearly, if not quite, valueless to a beneficiary who had 
already established his home on the public domain. Any 
restriction upon its alienation must decrease its value. 
\\ e are unable to find anything in the acts of Congress or 
ni . the dictates of an enlightened public policy that re¬ 
quires the imposition of any such restraint. * * * These 
early decisions have been repeatedly affirmed. * * * 

1 his course of judicial decision ought not to be reversed,, 
the titles to the lands conveyed on the faith of it ought 
not to be disturbed, and the inevitable litigation concern¬ 
ing them that must follow such a reversal ought not to be 
invited, unless the decisions to which we have referred 
were clearlv erroneous.” 


In the meantime the case of Webster v. Luther had been 
appealed, and was decided by the Supreme Court of the United 
States, 163 U. S., 331, 41 L. 179, where Mr. Justice Harlan 
reviewed the cases cited above and affirmed the judgment 
below , with the following headnotes: 


“1*. The obvious purpose of an act of Congress will be 
sustained by the courts, notwithstanding a contrary con¬ 
struction and practice by an executive department. 

_. The right to enter additional lands, given to an 
honorably discharged soldier by U. S. Rev. Stat., Para- 
g:aph 2306, if he has not already entered lands to the 
extent of 160 acres, is assignable and transferable.” 

After a somewhat lengthy opinion, Mr. Justice Harlan con¬ 
cludes as follows: 


“Much stress is placed by the plaintiff in error upon the 
practice of the Land Department during a certain period, 
based u]x>n the idea that the right of entrv given bv the 
statute of additional lands was entirely personal, and not 
assignable or transferable. We can not give to this 
Practice in the Land Office the effect claimed‘for it by the 
plaintiff in error. The practical construction given to an 



act of Congress, fairly susceptible of different construc¬ 
tions, by one of the executive departments of the govern¬ 
ment, is always entitled to the highest respect and in 
doubtful cases should be followed by the courts, especially 
when important interests have grown up under the prac¬ 
tice adopted. * * * But this court has often said that 

it will not permit the practice of an executive department 
to defeat the obvious purpose of a statute. In the present 
case it is our duty to adjudge that the right given by the 
statute in question to enter ‘additional lands \\ as assign¬ 
able and transferable; consequently the instrument of 
writing given by Mary J. Robertson to Boggs was not 
forbidden by any act of Congress.” 

After the decision in the case of Webster v. Luther, supra, 
the Department of the Interior changed its rulings, and in 
the case of Williford Jenkins, 29 L. D. 510, announced the 
new ruling in an opinion prepared under the direction of 
Mr. Willis Van Pevanter, the Assistant Attorney Gen¬ 
eral, in which he said: 

“In the case of W ebster v. I.uther (163 C. S., 
331), the Supreme Court held that the right to make 
soldiers' additional entry was without restriction, and 
therefore assignable and transferable, and that Con¬ 
gress intended to bestow a gratuity upon the donee, 
and to make it as valuable as possible. * * * 

“It must therefore be held, in accordance with the 
act of Congress granting the right to make soldiers’ 
additional entry, that in case the soldier entitled to the 
right, but without having exercised it, dies, leaving no 
widow or minor orphan children, the right to entry 
vests in his personal representative as personal 

property.” 

It will be noticed that the right in the Jenkins’ case was 
one of inheritance and not of purchase, and that this rul¬ 
ing is one of those reversed by the Order of February 15, 
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1917. It will be remembered also that the writer of that 
opinion is now Mr. Justice Van Devanter. 

I he Jenkins opinion, according to its own statements, 
was founded upon the cases of Mullen v. Wine and Webster 
v. Luther , supra, where the writer says that it was “held 
that the right to the additional land is a thing of value, is 

personal property, and can be exercised and enjoyed any¬ 
where.” 

In discussing Section 2307 the Department said in the 
case of John H. Mason, 41 L. D., 363 : 

It is noticeable that this statute does not deal com¬ 
pletely with the subject of devolution of the right at 
the soldier s death, as it does not provide to whom it 
shall go in case there is no widow, or she remarry, and 
there are no minor children to take. So far as the 
statute goes, it is express and fixes the order of suc¬ 
cession, so that State laws and State courts are not 
competent to control, divest, or defeat it. Wilcox v. 
Jackson, 13 Pet., 498, 516. Those named in the order 
of succession take by the statute making the grant. 
They are the beneficiaries of the statute. McCune v. 
Essig, 199 U. S., 382, 389. They on his death become 
the ‘qualified grantees.’ Hall v. Russell, 101 U. S., 
503, 513. 

“The additional right being ‘property’ under the 
decision in Webster v. Luther, 163 U. S., 331, at 
Sanders death title passed immediately from him to 
those made his successors, and the right was never an 
asset of his estate, if qualified persons existed to take 
the succession. 

“Following that order of succession in the present 
case, on Sanders’ death the widow succeeded to the 
ownership of his additional right, but with the condi¬ 
tion subsequent of divestiture, that ‘in case of her 
death or marriage, then his minor orphan children, by 
a guardian duly appointed and officially accredited at 
the Department of the Interior, shall be entitled to all 
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* 

the benefits.’ In them the right becomes perfect, de¬ 
pendent on no condition, qualification, or liability to 
divestiture, for the law ends the line of succession with 
them. The right thus vested in them without condi¬ 
tion of divestiture was their property, unconditioned, 
in private right, alienable only by their own act, as 
it was in their father, the first grantee. Subsequent 
termination of the widow’s second marriage could not 
deprive them and revest her, or their father s estate, 
with title. There being no property in the estate, 
the probate order setting over the right to Mis. Ice 
was inoperative for want of existence of the supposed 
subject-matter—title to the additional right. 

The decisions in the Jenkins and Mason cases are directly 
and flatly against the ruling of the I.and Department of 
February 15 now under consideration. One or the other 
must prevail. Both can not stand. The Secretary of the 
Interior may reverse his own rulings on departamental 
affairs, but he can not set aside the decisions of the courts. 

If the property interests involved in this present ruling 
are compelled to seek their rights in the courts, and the 
matter is again presented to the Supreme Court of the 
United States, it is not presumptuous to say that that 
tribunal will sustain its former decision in the case of 
Webster v. Luther, and summarily reject this belated rul¬ 
ing- which is not supported by any decision of any court. ^ 

The theory that this additional right is merely an “offer 
is a part of the theory that the right is not assignable held 
bv the Department from 1873 to 1896, when it was fu y 
and finally overruled, sustaining Judge Brewer in saying 
that “Congress makes the gift.” that it is ‘‘property.” and 

that it may be used as the donee “sees fit.’ 

Nothing more erroneous can be found than.the state¬ 
ment in the Order that this right in issue is “like the grant 
of a right of a pension to a soldier.” On the contrary, it 




IS not like it at all. A pension is not a mere “offer” ; it is 
not assignable; it is not property in any sense subject to 
the laws of descent or distribution. This sentence illus¬ 
trates the error of the Order. 

It is surely unprecedented for one of the executive dc- 
pai tments to attempt to set aside a rule of property so 
carefully established by so many different courts, both 
State and federal, as have been cited above. The prin¬ 
ciple involved in Webster v. Luther was not new, but 
rather the culmination of that long line of cases which 
ended when it was rendered. The case was elaborately 
argued; some of the most eminent lawyers at the bar ap¬ 
peared for the defendant in error, and their briefs were 
followed by the unanimous decision of the court. The rule 
of property then established has been set aside by the rul¬ 
ing of February 15. 1917, declaring that this right in issue 
is not inheritable. The Supreme Court has decided other¬ 
wise, and this ruling should be vacated without further 
trouble. 

III. 

This Ruling Places a Limitation Upon the Right Which 
Was by the Statute Left Free and Unfettered. 

By this ruling it is held that the right to additional land 
under Section 2306 is assignable but not inheritable. In 
the statute there are no words authorizing assignment or 
inheritance, but this ruling grants the one but denies the 
other. It cieates a limitation on the right where none 
existed by law, and in the face of the rule of property an¬ 
nounced in the Jenkins case, which was certainlv based 

a* 

upon the decisions of the courts. 

The solution of this matter is to be found in the nature 
of the right granted by Section 2306. This right was most 
fully defined by Judge Brewer in the case of Mullen v. Wine. 
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He there says the right is personal property without any limita¬ 
tions as to sale or descent. 

He then distinctly says: 

“The right to sell property need not in terms be 
«ranted; it exists if it is not in terms withheld. To 
preserve the Indian's title an express restriction is 
inserted in the patent. The same or something equiv¬ 
alent is always necessary to stay the power of disposal 
which attends the ownership of property.” 

This is the exact reason why Mr. Justice Harlan, with 
Mr. Justice Brewer then on the bench, said in Webster v. 
Luther that the right “is assignable and transferable.” 
These words, found both in the headnotes and in the 
opinion, were not used as synonyms; they mean that the 
right was subject to sale or disposition by will or descent 
by law. This is what Mr. Justice Harlan said of this per¬ 
sonal property; that it was unfettered; that it was without 
limitations; that is what Mr. Justice Van Devanter said 
when as Assistant Attorney General he prepared the 

opinion in the Jenkins case. 

With the definitions in Mullen v. Wine, Webster v. 
Luther, and the Jenkins case open for guidance, saying that 
the right is personal property, without limitations as to 
sale or descent, unfettered and free, the Secretary of the 
Interior is not at liberty to impair the value of this property 
right by cutting off one-half of its means of disposal. He 
is not at liberty to say that it is not inheritable: and that 
“unless it is exercised by entry of land under it, or by as¬ 
signment of the right, it lapses.” Nor is he at liberty to 
sav that this rieht is personal so that it does not descend 
to' the donee’s heirs or legal representatives, because the 
courts have decided otherwise. Judge Brewer specifically 

saving: 
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“It is not personal in the sense that future services 
or future conditions are imposed. Services already 
rendered during- tlie war are the consideration. The 
homestead duty of occupation or improvement has al¬ 
ready been performed. It amounts simply to this: In 
view of what has been done Congress makes this gift. 
It places no restrictions on the donee, but leaves him 
to use the gift as he sees fit." 

I he Secretary of the Interior is not at liberty to accept 
one part of the decision in Webster v. Luther and hold the 
right assignable, and reject the other part of the same 
decision which approves Judge Brewer’s definition that the 
right is personal property without statutory limitations, 
and which says that the right is also “transferable.” 
Neither is he at liberty to set aside the decision as to prop- 
erty rights announced in the Jenkins case, where it is 
specifically held: 


“It must tiierefore lie held, in accordance with the 
act of Congress granting the right to make soldiers’ 
additional entry, that in case the soldier entitled to the 
right, but without having exercised it, dies, leaving no 
widow or minor orphan children, the right to entry 
vests in his personal representative as personal prop¬ 
erty.” 

To set this ruling aside and follow the decisions of the 
courts as finally approved and announced in Webster v. 
Luther in 1896. and in accordance with the Jenkins and the 
Mason cases, will effect a legal distribution of improve¬ 
ments on small and separate tracts, in the most beneficial 
way possible, just as Congress intended it should go, and 
in accordance with an enlightened and efficient public 
policy. 
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IV. 

This Order Unsettles the Rule of Property Established by 
the Statute and Followed Since 1896. 

The rule of property as laid down in Webster v. Luther 
was applied in the cases of Jenkins and Mason, and was 
continued until February 15, 1917, when it was suddenly 
and without notice to interested parties interrupted and 
set aside. That the decision in Webster v. I^uthcr estab¬ 
lished a rule of property can not be questioned. The de¬ 
cision was made for that very purpose. The Assistant 
Attorney General so understood that rule when he applied 
it in the Jenkins case, and it was so understood in the 
Mason case. It was fully understood when it was followed 
by the Land Department for twenty-one years. The 
statute never contained any words granting assignability 
but preventing inheritability. This distinction is a product 
of this Ruling. The decision of Mullen v. Wine in 1886 has 
never been reversed or impaired, and this recently created 
distinction can not be engrafted on to that case and change 
the rule of property there established. Such decisions 
should not be set aside even by the proper tribunals except 
for the gravest reasons. Upon this point the language of 
Judge Sanborn in the case of Barnes v. Poirier , supra, is 

most applicable: 

“This course of judicial decision ought not to be re¬ 
versed, the titles to the lands conveyed on the faith 
of it oii <y ht not to be disturbed, and the inevitable liti¬ 
gation concerning them that must follow such a re¬ 
versal ought not to be invited, unless the decisions to 
which we have referred were clearly erroneous. 

It has not been shown at any time or in any place, nor 
even in this Order, that all or any of these decisions from 



14 


Mullen v. Wine to the Mason case were “clearly erron¬ 
eous” or even of doubtful wisdom. By what authority or 
upon what reason then was this Order issued? Why has 
this rule of property been disturbed? Why have so many 
titles granted by this Department been unnecessarily 
clouded? Why have property rights for the future been 
destroyed ? By what right has the “personal property” of 
the courts been turned into a mere “offer” of the Interior 
Department.”' \\ hy should not this Order be set aside at 
an early day, and the rule of property restored without a 
cloud in the one direction or an obstruction in the other? 

This Order is not the promulgation of a rule of proce¬ 
dure for the Land Office; it amounts rather to an attempt 
to overrule the courts as to their construction of statutes 
creating property rights, announced a generation ago by 
the highest tribunals of the land. 

V. 

This Ruling Authorizes the Creation in the Assignee of a 
Greater Right Than the Assignor Possessed, Result¬ 
ing in a legal Absurdity. 

This Ruling is an anomaly. It is said in the original 
Order, Exhibit “A,” that: 

“If this right is not exercised in the manner indi¬ 
cated and within the term during which it was ap¬ 
propriable, the right lapses and ceases to exist.” 

It is further said in the letter of December 26, 1917, 
Exhibit “B,” that: 

• t 

“The benefit of Section 2306 indeed is not before its 
acceptance property at all, and hence is not capable of 
inheritance.” 
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This is the first time in the dealings of mankind when a 
transfer is made to create the property transferred. 

This “offer” is here declared to be assignable and then 
becomes property, but before such assignment it is said 
to be not inheritable. This theory entails remarkable con¬ 
sequences. 

If, then, the donee assigns this “offer” he, first, creates 
property, and, second, he thereby creates an inheritable 
right in the assignee. Under the statute, therefore, the 
grantee at first has nothing of value, but by assignment a 
larger right is created than is possessed, the donee chang¬ 
ing an “offer’' into property and giving more than he has. 
Accordingly the nature and value of the right created by 
statute is not to be determined by law, but by the act of 
the donee. Grantees then by trading “offers” can create 
in each other property, and at the same time a larger right 
than either possessed, and by trading back can repossess 
this first “offer” made both assignable and inheritable. 
By this Ruling something may now be created out of noth¬ 
ing, Aladdin’s lamp is outdone, and upon this something 
inheritability is at once impressed. Under this Order such 
trading would become profitable business as well as 
magical amusement, and all “offers” in the possession of 
the grantors may by two transfers become inheritable prop¬ 
erty in the hands of the original owners. 

A simple advertisement in the newspapers on February 
16, 1917, reaching the grantors, would have enabled them 
to produce marvelous transformations, which would have 
prevented this ruling from having any injurious effect on 
them. But this transmutation can not be performed. 
When rights are traded they remain in the assignee just 
as they were in the assignor; a larger estate than is owned 
can not be conveyed; if finally inheritable then they were 
always inheritable. Under these statutes and the decisions 



construing them a soldier’s additional right is something 
definite and certain, created by law but not by himself; 

when called assignable but not inheritable it is a le^al im¬ 
possibility. 

The right of inheritance comes from the statute, not out 
of a prior assignment; just as the property comes from the 
statute and not out of an “offer.” Exhibits “A” and “B,” 

when fully comprehended embody propositions unknown 
to the law. 

This Order is erroneous, and should be set aside without 
delay. 

Respectfully submitted, 

S. S. Ashbaugh, 
Attorney for Petitioners. 
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EXHIBIT A. 


Department of the Interior. 

Washington. 

Administrative Ruling. 


Feb. 15, 1917. 


Sections 2306 and 2307, Revised Statutes, provide as follows: 

Sec 2306 Every person entitled, under the provisions of section 
twenty-three hundred and four, to enter a homestead who may have 
heretofore entered under the homestead laws, a quantity of land le 
Aan one hundred and sixty acres, shall be permitted to enter so much 
land as, when added to the quantity previously entered, shall not 

exceed one hundred and sixty acres. . . . 

Sec 2307. In case of the death of any person who would be ei 
titled to a homestead under the provisions of section two thousand 
three hundred and four, his widow, if unmarried, or in case of her 
death or marriage, then his minor orphan children, by a guardian 
dulv appointed and officially accredited at the Department of the - 
terior sffiall be entitled to all the benefits enumerated in this chapter, 
subject to all the provisions as to settlement and improvement therein 
contained - but if such person died during his term of enlistment, the 
whole term of his enlistment shall be deducted from the time hereto¬ 
fore required to perfect the title. 

The soldier’s additional addihonafland or! 

soldier, to be exercised by him personally Dy emry oi * which 

«c.°” zS:, 

a&rt* ur; s&w z&szrs: 

tangible property right. Congress has expre y { jnherjtancc 

S" to his^widow* or 'to' his minor children under sixteen, the 

privilege is personal and is not descen ^ e * decision in jy e h st cr vs. Luther , 
The Land Department has i o , «■ r t i ie benefit of these sections 

given a construction to the law t ia assumed that upon the failure 

to the parties expressly enumerate . the right, the right passed by 

of all of the beneficiaries o PP P ^ w idow and the minor orphan 

descent to others. It was , the right left unexercised by the 

children failed to avail themselves tfthe r ^\ nA bccame an asset 

soldier, the right rev .^ ed ,, , . thJ is not so; that the right passed 

^devolutions thlminor children and stops there, becoming an asset of 



Soldiers’ additional "liave^heen sold ‘L^d ^ ™ administrator - 

appointed for that purpose and at the in t ^ administrators expressly 
it is to speculate in Z rights This has h-, " ° Par, ‘ es whose business 

or the minor child, left ™ heirs he ,h„„ PPe ''fu even ,. wl >fe the soldier, 
istration being that the State had an ,’m *** ( 0t , tu application for admin- 
have sold these rights to 'he par v aetTve fn Administrators 

relatively trivial sums „ 0 one hut the • proc “ r '" g - administration for 

benefit. ’ ° ° nC but the assignee deriving any substantial 

in a ti,e mind ° f c ° n « ress 

Out of gratitude to it sold?er y rl hmits md.cated in the sections. 

personally a material benefit- or if he Tiled ' v'f^ t0 . c ? nfer , "P° n him 

upon those dependent ubov him hie a C ,) ^ ore .gaming that benerit, 

aS SSmSrr f «= 

in his lifetime either directly by entering the laml n • * , le ? . odle : r 

lifetime, hy conveying his ritrht to entrv t? ° r 1,K b r cctly, m bis 

smi!lar 1 y^n' the^absence 

Mindful, however, that encouraged bv a nrartire for a • 

harmony with this construction, many persons have in good fahhlld for 

heirs, so that some might £ 

terminated has become as to innocent purchasers nnctirallv n i c 

tZTimlnT'lVZl reli t ed ' COnftruCtk ' n hereby placed upon s «- 

is, Where the right was actually sX^h!^ 

pr'or toThe y da C ,°e n “ ed b ' V aCtUa ' ° f the 

The Commissioner of the General Land Office, and the officers who are 
under him. are instructed that no soldier’s additional right assigned bv 
the heirs generally or hy the administrator of the estate of a deceased 
soldier or of his widow or of his minor orphan children, or directly bv 
such minor children” after thev shall have reached majority thus as- 

orp e ubhc f la r nd he date hCre ° fj W,H ^ recognized as the valid basis of entry 

(Signed) FRANKLIN K. LANE. 
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EXHIBIT B. 


Department of the Interior. 

Washington. 

December 26, 1917. 

Hon. Francis J. Heney, 

Attorney at Law, 

San Francisco, Calif. 

My dear Mr. Heney: 

I have considered the argument set forth in your brief filed adversely 
to my administrative ruling of February 15, 1917, touching “soldier’s ad¬ 
ditional rights,” which instructs the Commissioner of the General Land 
Office that no soldier’s additional right assigned, after the date of said 
ruling, by the heirs or the administrator of a deceased soldier’s estate, or 
of the estate of his widow or of his minor orphan children, or directly 
by such minor orphan children after they shall have reached majority, 
shall be recognized as a valid basis of entry of public land. 

Your argument apparently rests on your proposition (p. 15 of your 
brief) that Congress, by its amendment of March 3, 1873 (amending 
Section 2 of the Act of June 9, 1872—afterwards Sec. 2306, R. S.), “lifted 
Section 2 out of any relation to Section 3” (afterwards Sec. 2307, R. S.) 
“just as completely and effectively as if it had so repealed it and enacted 
new, separate and distinct legislation in place thereof” 

I can not assent to the soundness of this proposition. The amendment 
referred to simply (l) enlarged the privilege of entry under the pro¬ 
visions of said act to the unqualified privilege of entry, and (2) omitted 
the restriction to entry of contiguous lands, which had been introduced 
into the amended form, approved June 8, 1872, of the “soldiers’ and 
sailors’ homestead act,” but had not been in the original form of that act, 
approved April 4, 1872 (17 Stat., 49). Thus the amendment of March 3, 
1873 in one respect simply restored the section to its original form, and 
in another respect broadened the field of the additional entry permitted, 
but it left the section still in the same relation to the other sections ot 

the original act as when that was passed. . , c . 0 

And even if it is correct to say that the amendment stripped Section 2 
of everv vestige of its character as a homestead privilege or right, still 
it left its provisions among the “benefits enumerated in this act which 
are extended, by Section 2307, to the widow and the minor orphan chil¬ 
dren of a deceased soldier who if living would be entitled thereto. 1 here- 
fore I find no justification for denying to such widows and minors the 
devolution upon them, successively, of the additional right of a soldier 
previously unavailed to by him, upon his decease; and the judicial and 
departmental construction of Section 2306 has always been such as to 
accord to them that devolution. 

Now, this devolution of the benefit of Section 2306 upon designated 
oeneficiaries does not admit of inheritability of that benefit by the heirs 
of an earlier designated beneficiary, but excludes the notion of such in¬ 
heritability. The benefit of Section 2306, indeed, is not before its ac¬ 
ceptance property at all, and hence is not capable of inheritance. It is 
merely an offer, which upon its acceptance by a designated beneficiary 
during his term of qualifiation as such becomes property, and convertible 
into specific land by entrv under it. The first designated beneficiary may 
avail himself of the offer'during his lifetime, either by entry of land under 


it or by assignment of the right—either of which imports his acceptance 
of it; if lie does not so accept, upon his death the offer stands extended to 
his widow, who may likewise avail herself of, and so accept, the oiler 
during her widowhood; if she does not so accept, upon her death or re¬ 
marriage the offer stands extended in turn to the soldier’s minor orphan 
children, who may likewise avail themselves of, and so accept the offer, 
during their minority. But until some offeree, while qualified to become 
a beneficiary by acceptance, has accepted the statutory offer, there is no 
property right, hence there is nothing to inherit; and when there is no 
longer in being any offeree still qualified to become, by acceptance, a 
beneficiary, the offer lapses for lack of possibility of such acceptance. 

It is believed that the foregoing is both sound in principle and consistent 
with what the Supreme Court has held in iVebstcr v. Luther (163 U. S., 
331) ; and it is precisely the view of the nature of the “soldier’s additional 
right” embodied in the administrative ruling of February 15, 1917, to 
which I feel constrained to adhere. 

But you will observe that by its express terms the ruling is inapplicable 
to assignments of “rights” made prior to its date, as those may have been 
acquired on the faith of other views from time to time heretofore an¬ 
nounced by this department. 

Cordially yours, 

FRANKLIN K. LANE. 







